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Troy B. Froderman (012717) 
Scott C. Ryan (026791) 
Richie J. Edwards (035601) 
FR LAW GROUP PLLC 
4745 North 7th Street, Suite 310 
Phoenix, AZ 85014 
602-566-7425 
tfroderman@frlawgroup.com 
sryan@frlawgroup.com 
redwards@frlawgroup.com
Attorneys for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MARICOPA 

ICING INVESTMENT HOLDINGS, LLC, an 
Arizona Limited Liability Company, 

Plaintiff, 

vs. 

LEGACY CARES, INC., an Arizona company, 

Defendant.

Case No.  CV2021-003291 

MOTION FOR JUDGMENT 
CONFIRMING FINAL 
ARBITRATION AWARD 

(Assigned to the Honorable Timothy J. 
Thomason) 

Pursuant to A.R.S. § 12-3022, Plaintiff respectfully moves this Court for a  Judgment 

confirming the Final Arbitration Award entered in Plaintiff’s favor on January 30, 2023 

(Exhibit 1).  

This matter came before this Court on March 1, 2021, when Plaintiff filed its 

Complaint. On March 30, 2021, this Court ordered the parties to submit the dispute to binding 

arbitration. See March 30, 2021 Order. Thereafter, the parties arbitrated the dispute before 

Arbitrator William A. Richards, Esq.  

On January 30, 2023, Arbitrator Richards issued a Final Arbitration Award in which 

he found that: Plaintiff is immediately owed $1,813,221.15 as and for its fee; $184,799.52 in 

pre-judgment interest as of January 8, 2023; attorneys’ fees in the amount of $401,399.50; 
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costs in the amount of $11,595.61; and that interest on all unpaid amounts will accrue at a 

rate of 8.5% per annum until paid in full.  (See Exhibit 1). 

Given the above, Plaintiff respectfully requests this Court enter a Judgment confirming 

the Arbitrator’s January 30,  2023 Final Arbitration Award on the basis of the findings and 

conclusions of law described in the December 12, 2022 Arbitrator’s Decision (Exhibit 2) and 

the January 8, 2023 Arbitrator’s Supplemental Decision (Exhibit 3).  

DATED this 30th day of January 2023. 

FR LAW GROUP PLLC 

By:  

Troy B. Froderman, Esq. 
Scott C. Ryan, Esq. 
Richie J. Edwards, Esq. 
4745 N. 7th Street, Suite 310 
Phoenix, AZ  85014 
Attorneys for Plaintiff 

FILED this 30th day of January 2023, 
with the Clerk of the Maricopa County 
Superior Court 

COPY of the foregoing mailed and 
emailed this same date to: 

John M. O’Neal, Esq. 
Haley R. Augur, Esq. 
QUARLES & BRADY, LLP 
John.oneal@quarles.com
Haley.augur@quarles.com
Attorneys for Defendant 

By:  /s/ Sarah Frith 
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ARBITRATION PROCEEDING 

ICING INVESTMENT HOLDINGS, 
LLC, an Arizona Limited Liability 
Company, 

Claimant, 

vs. 

LEGACY CARES, INC., an Arizona 
company, 

Respondent.

In the Arbitration of Claims Raised in 
Maricopa County Case No. CV2021-003291 

ARBIT6(846S7 +,*07043

(Arbitrator: William Richards) 

On October 10-12, 2022, the Parties, Claimant Icing Investment Holdings, LLC 

'sCX^c\t(* VcY i]Z JZhedcYZci* EZ\VXn =VgZh* CcX, 'sEZ\VXnt(* eVgi^X^eViZY ^c Vc VgW^igVi^dc

hearing before the undersigned Arbitrator. During the hearing, the Parties submitted 

testimony and exhibits in support of their respective positions.  After the hearing, the Parties 

filed with the Arbitrator post-Arbitration closing memoranda.  The Arbitrator has considered 

the exhibits and testimony submitted by the Parties in connection with the arbitration hearing 

^c i]^h bViiZg* VcY i]Z ;gW^igVidg ]Vh Xdch^YZgZY i]Z Vg\jbZcih d[ i]Z IVgi^Zhv XdjchZa

regarding the claims and defenses presented in this matter.  The Arbitrator provides below 

his factual findings and legal conclusions in resolution of the claims and defenses presented 

in this matter.   

8B? 5;KMC?LS 5HLCMCHGL

A. 0=CGASL *E;CF

This matter involves contracts executed by various parties, including Icing and 

Legacy, in connection with obtaining financing for and development of a 320-acre multi-

sports facility and family ZciZgiV^cbZci eVg` ^c FZhV* ;g^odcV 'i]Z sIgd_ZXit( referred to by 

the Parties during the Arbitration Hearing as Legacy Sports Park or Bell Bank Park.  Icing 

specifically seeks relief for breach of an Advisory Agreement with an effective date of 
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@ZWgjVgn /7* 0.0.* ZmZXjiZY Wn CX^c\ VcY EZ\VXn 'i]Z s;Yk^hdgn ;\gZZbZcit(S;gW^igVi^dc

Exhibit 3]. More specifically, Icing contends that the binding terms of the Advisory 

Agreement entitle Icing to payment by Legacy of a 1% fee for completing certain 

introduction services and other efforts regarding development of a capital solution or plan 

for the Project.  Icing calculates the fee to which it is entitled as $2,830,000.001.  

Icing contends that the Advisory Agreement, and the terms of performance and 

payment thereunder, replaced the binding contractual terms of an earlier Agreement for 

Financing of the Development and Construction of The Legacy Sports Family Entertainment 

Park, Mesa, Arizona with an effective date of October 24, 2019 'i]Z s>ZkZadebZci

;\gZZbZcit( S;gW^igVi^dc ?m]^W^i /T, L]Z >ZkZadebZci ;\gZZbZci lVh  executed between 

Legacy Sports USA, LLC and an entity named =dbbjc^in =ZciZg IVgicZgh* EE= 's==It(, 

which shares some common ownership with Icing r cVbZan* Fg, EZZ IadhoV_ 'sFg,

IadhoV_t(, However, the Development Agreement was terminated by a Release and 

LZgb^cVi^dc ;\gZZbZci Z[[ZXi^kZ @ZWgjVgn /7* 0.0. 'i]Z sLZgb^cVi^dc ;\gZZbZcit(,

[Arbitration Exhibit 2].   

Icing contends that before executing the Termination Agreement and the Advisory 

Agreement, Mr. Ploszaj had performed obligations the Development Agreement required to 

entitle his company, CCP* id sV [ZZ d[ 2,3% d[ i]Z uidiVa Xdhih d[ i]Z egd_ZXivt covered by 

the Development Agreement. SCX^c\vh =adh^c\ FZbdgVcYjb 'sC=Ft(* Vi /803-26; 2:9-12; 

3:9 r 6:26].  Icing identifies the required services performed by Mr. Ploszaj as: 

1. Providing a capital solution and transaction model for the Project; 

2. Introducing Legacy to a qualified investment banker; 

3. Introducing Legacy to a qualified developer/builder; and 

1 CX^c\vh edh^i^dc gZ\VgY^c\ i]Z [ZZ ^h hdbZl]Vi jcXaZVg WZXVjhZ ^ih =adh^c\ FZbdgVcYjb
hiViZh i]Vi sCX^c\vh [ZZ ^h $0*61.*...,..t SC=F* Vi /180.T* VcY i]Vi sCX^c\ ]Vh WZZc YVbV\ZY
^c i]Z Vbdjci d[ $0*61.*...,.. eajh ^ciZgZhi VcY Xdhih VcY ViidgcZnhv [ZZht SId., at 20:6-7].  
But, the Memorandum Vahd hiViZh i]Vi sSXTVaXjaViZY Vi /%* CX^c\vh [ZZ ^h $0*615*5..,.. SId.
at 17:13].  Given the Arbitratdgvh YZX^h^dc below on the damages amount, this $7,700.00 
difference and ambiguity is immaterial.   
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4. Making himself available to Legacy upon reasonable request to discuss Project-

related issues.   

[ICM, at 3:11 r 6:16].  Icing contends it fulfilled the foregoing through Mr. Ploszaj by: 

1. CcigdYjX^c\ EZ\VXnvh V\Zcih id i]Z XdcXZei d[ V WdcY [^cVcX^c\ eaVc ^ckdak^c\

non-egd[^i dlcZgh]^e d[ i]Z Igd_ZXivh hedgih eVg`* l]^X] lZgZ jai^bViZan VYdeiZY

and implemented to obtain financing for the Project by two separate bond 

offerings/sales of some $250,770,000.00 and $33,000,000.00, respectively; 

2. CcigdYjX^c\ EZ\VXnvh V\Zcih id R^Z\aZg Investment Banking and its agent, Ms. 

Miyun Fellerhoff as an investment banking firm that could underwrite the bond 

transactions needed to finance the Project; 

3. CcigdYjX^c\ EZ\VXnvh V\Zcih id => Kb^i] VcY ^ih hjWh^Y^Vgn XdbeVcn Kjbb^i

Smith, as a qualified developer/builder for the Project; and 

4. Making Mr. Ploszaj continually available to Legacy for consultation regarding 

Project issues such as engineering and other topics, meetings with the City of 

Mesa and the Arizona Sports and Tourism Authority, and to analyze a 

Memorandum of Understanding proposed by the City of Mesa. 

[Id.]   

Icing further contends that Mr. Randy Miller, on behalf of both Legacy Sports USA, 

LLC and Respondent Legacy Cares, Inc., initiated the request of Mr. Ploszaj and his 

companies to terminate and replace the Development Agreement with the new Advisory 

Agreement to which the Respondent Legacy Cares, Inc. rather than Legacy Sports USA, 

LLC, and Claimant Icing rather than CCP, would be a signatories.  [ICM, at 1:27 r 2:3].   

Icing asserts that Mr. Ploszaj, as principal and an owner of both Icing and CCP, 

sjcYZghiddY i]Vi ]^h V\gZZbZci id gZYjXZ ]^h [ZZ SdlZY jcYZg i]Z >ZkZadebZci ;\gZement] 

was a concession for terminating the Development Agreement and consideration for the new 

;Yk^hdgn ;\gZZbZci,t [ICM, at 2:3-5]. Icing further claims that si]Z eVgi^Zh Sid i]Z ;Yk^hdgn

;\gZZbZciT jcYZghiddY i]Vi Fg, IadhoV_vh eg^dg eZg[dgbVcXZ '^,Z, eroviding the capital 

solution and transaction model and introducing Legacy to Ziegler and CD/Summit Smith) 

ldjaY [ja[^aa i]Z gZfj^gZbZcih d[ i]Z ;Yk^hdgn ;\gZZbZci*t i]ZgZ[dgZ* sEZ\VXn Y^Y cdi
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ZmeZXi Xdci^cjZY eZg[dgbVcXZ [gdb Fg, IadhoV_t jcYZg i]Z ;Yk^hdry Agreement.  [ICM, at 

2:8-11]. In other words, according to Icing, at the time Legacy executed its Advisory 

Agreement with Icing, Legacy and its affiliate, Legacy Sports USA, LLC, had already 

dWiV^cZY i]Z WZcZ[^i d[ Fg, IadhoV_vh eZg[dgbVcXZ d[ i]Z >ZkZaopment Agreement and 

EZ\VXn Kedgih MK;* EE= lVh dWa^\ViZY id eVn Fg, IadhoV_vh XdbeVcn CCP a hefty fee of 

4.5% of the total Project cost; so, Icing and its owner, Mr. Ploszaj, along with CCP, provided 

as consideration for creating the substituted fee commitment of Legacy Cares, Inc. under the 

Advisory Agreement the termination of the Development Agreement and the concession of 

CCP to forego payment of its fee thereunder. Icing asserts that the return consideration 

promised by Legacy was timely payment of Icing for the services that had been performed 

by Mr. Ploszaj through the 1% fee required by the Advisory Agreement. Icing also 

contended through its arbitration presentation that Mr. Ploszaj remained available to Legacy 

for consultation throughout the August, 2020 closing of the bond offering used to commence 

the Project, and Icing submitted as evidence digital communications between Mr. Ploszaj 

and Legacy officials.  [Arbitration Exhibits 9, 24].        

The Advisory Agreement provided at Section 3 s=dbeZchVi^dct8

The Parties acknowledge that the Project development is being financed through the 
hVaZ d[ iVm ZmZbei VcY iVmVWaZ WdcYh 'i]Z s>ZkZadebZci @^cVcXZ Igd\gVbt(, ;h [jaa
and complete consideration of the Services to be rendered pursuant to this Agreement, 
[Legacy] shall pay [Icing], at the earlier of the closing on the sale of the tax exempt 
or taxable bonds, one percent (1%) of the total cost of the Project as provided in the 
Development Finance Program. ;iiVX]ZY ]ZgZid Vh ?m]^W^i s;t ^h i]Z ;Yk^hdg
representation of the Capital Plan proposed by Advisor and accompanies the 
=dbeVcn >ZkZadebZci @^cVcXZ Igd\gVb ViiVX]ZY Vh ?m]^W^i s<t id i]^h V\gZZbZci,

[Arbitration Exhibit 3]. There appears no dispute that the first bond offering of 

$250,770,000.00 for the Project closed on or about August 20, 2020, and the second bond 

offering of $32,425,000.00 for the Project closed in June, 2021.2 [ICM, at 17:10-13]; 

2   Icing describes the second bond offering/sale as netting $33 million [ICM, at 17:11-13], 
while Legacy cites the Supplement to the Limited Offering Memorandum dates June 3, 2021 
[Arbitration Exhibit 25] which describes the Series 2021 bonds total funding as 
$32,425,000.00 [LCM, at 27:23-28].  The evidence suggests that the lower number Legacy 
uses is the more accurate number for the net funds raised by the second bond offering.   
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Arbitration Exhibits 104, 25]. There is also no dispute that Legacy has not paid Icing any 

amounts in connection with the Advisory Agreement.   

;h cdiZY VWdkZ* CX^c\ XdciZcYh i]Vi i]Z ;Yk^hdgn ;\gZZbZcivh /% [ZZ lVh id WZ

applied to the total value of all funds raised per the two bond offerings/sales.  It contends 

that its unpaid fee equals $2,830,000.00.  [ICM, at 13:20; 20:6].  Icing offers an alternative 

calculation of its unpaid fee, contending that Doug Moss and Chad Miller had referred in 

i]Z^g iZhi^bdcn id i]Z sXdhi d[ XdchigjXi^dct [dg i]Z Igd_ZXi WZ^c\ YZ[^cZY Wn Vc ^c^i^Va YZedh^i

of $181,322,115.38 into the Project Fund, and that if the additional, later bond sale proceeds 

d[ $11 b^aa^dc lZgZ VYYZY id i]Z Igd_ZXi @jcY* i]Zc i]Z sidiVa Xdhi d[ i]Z Igd_ZXit ldjaY WZ

Vi aZVhi $0/2*100*//3,16* bV`^c\ CX^c\vh /% [ZZ $0*/21*00/,/3, SId. at 18:17-24].   

Icing contends that no matter what its unpaid 1% fee equals, it is entitled to an award 

of interest on that amount, along with an award of ViidgcZnhv [ZZh and costs. [ICM, at 20:6-

9].  Though it does not explain in its post-hearing briefing precisely what facts or legal 

theories entitle Icing to any punitive damages, or what the amount of such damages should 

be, Icing also contends it is entitled to an award of punitive damages.   

B. 1?A;=RSL Defenses

Legacy defends this action by contending, first, that the Advisory Agreement is not 

enforceable because EZ\VXnvh V\gZZbZci id eVn CX^c\ V [ZZ was not supported by valid 

consideration.  More specifically, Legacy argues that any prior performance by CCP could 

not serve as consideration for the Advisory Agreement fee obligation, nor could CCPvh

agreement to termination of the Development Agreement and its fee rights thereunder. 

SEZ\VXn =VgZh CcX,vh =adh^c\ FZbdgVcYjb 'sE=Ft( Vi 585 r 11:17].    

Legacy further contends that the Parties never reached any meeting of the minds over 

the amount of the fee contemplated by the Advisory Agreement, particularly because the 

Parties never agreed on how si]Z idiVa Xdhi d[ i]Z Igd_ZXi Vh Igdk^YZY ^c i]Z >ZkZadebZci

Finance Program that was supposed to be attached as Exhibit B to thZ ;Yk^hdgn ;\gZZbZcit

would be calculated. [LCM, at 11:20-25]. Therefore, the Advisory Agreement failed to 

create an enforceable contract for the payment of a fee to Icing.   
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Legacy also asserts that Icing did not perform the services required to entitle Icing to 

any fee under the Advisory Agreement, even if it was enforceable. [LCM, at 1:19-21; 2:26 

r 3:22; 13:3 r 20:7]. More particularly, Legacy asserts that the Advisory Agreement required 

the following performance by Icing: 

1. Igdk^Y^c\ sV XVe^iVa hdaji^dc i]Vi ub^c^b^oZSYT Zfj^in Xdcig^Wji^dc Wn i]Z

=dbeVcnv VcY uegZhZgkZSYT dlcZgh]^e Zfj^in VcY deZgVi^dcVa Xdcigdavt. 

2. Providing a transaction model for the Project. 

3. Introducing Legacy to a qualified investment banking firm. 

4. Introducing Legacy to a qualified dZkZadeZg-Wj^aYZg ui]Vi ]Vh i]Z ZmeZg^ZcXZ VcY

capability to provide predevelopment capital to the project, desire and capability 

id egdk^YZ V XdchigjXi^dc adVc , , ,,,t

5. Providing additional performance, including introducing a new investment 

banker or contractor if Legacy was unhappy with the parties first introduced, or 

making amendments to the transaction model provided by Icing to support what 

Legacy needed to get the Project funded. 

[LCM, at 13:14 -19:8]. Legacy argues that the Advisory Agreement did not contemplate 

those service requirements were met by any actions by Mr. Ploszaj prior to the execution of 

the Advisory Agreement.  And, Legacy offers the following as Zk^YZcXZ d[ CX^c\vh cdc-

performance.  

1. CCP, not Icing, introduced Ziegler to Legacy, and did so before the Advisory 

Agreement was even signed. 

2. Neither Icing nor CCP introduced a qualified developer/contractor to Legacy 

because it was Ziegler who introduced Mr. DeMuth, of Summit Smith, to 

Legacy, and Mr. DeMuth did not have the authority to approve construction 

loans for C.D. Smith anyway.  Also, Icing did not prove that C.D. Smith had 

both the money to make a construction loan for the Project and to pay the 

predevelopment expenses for the large Project, or that C.D. Smith wanted to 

make such a construction loan for the Project.  Rather, Legacy argues that the 

evidence shows C.D. Smith was unwilling to provide a construction loan or 
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provide predevelopment expenses, which Mr. Ploszaj knew before signing the 

Advisory Agreement.   

3. Icing offered no help to Legacy in finding a developer/construction contractor 

other than C.D. Smith, and Legacy had to find Waltz Construction for that role 

on its own. 

4. CX^c\ egdk^YZY cd sXVe^iVa hdaji^dct [dg i]Z Igd_ZXi* Wji* Vi WZhi egdk^YZY Vc

incomplete proposal that relied on information provided by either Legacy or 

Ziegler.  Also, the idea of developing the Project using bond financing through 

a non-profit corporation was not new to the participants in the Project, but had 

been floated by Mr. Ploszaj before the Project was under consideration with no 

expectation of him obtaining any compensation in return. Also, Mr. Ploszaj 

purportedly stopped advising Legacy regarding key issues involving the 

financing plan after the Advisory Agreement was executed, and the capital 

solution Mr. Ploszaj claims as his own did not raise the amount of financing 

needed; rather, the Project owner and Ziegler had to rework the capital structure 

just to get the first tranche of bonds sold, reducing the bond offering by some 

$50 million and requiring Legacy to secure and provide extra contributions.      

5. CX^c\ egdk^YZY cd sigVchVXi^dcVa bdYZat* ZheZX^Vaan cdi V[iZg ZmZXji^c\ i]Z

Advisory Agreement, and defaulted on providing any amendments to the model 

it claims to have proposed even when it became clear that not all the parties 

Icing had introduced could fulfill their roles.   

6. Icing has provided no evidence that it provided Legacy or others any of the 

ongoing, additional performance required after execution of the Advisory 

Agreement to complete the Project financing.   

[LCM, at 13:14 r 20:7].   

As an independent ground for entirely denying Icing relief on its breach of contract 

claim, Legacy contends that the arbitration hearing evidence confirms that Icing breached 

its own obligations of good faith and fair dealing under the Advisory Agreement.  The 

breach, Legacy asserts, occurred when Icing refused to agree to a last-minute, pre-closing 
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fee deferral agreement like others who had also been owed fees at closing of the first bond 

offering. While Legacy does not demonstrate how this action prevented Legacy from 

dWiV^c^c\ i]Z WZcZ[^i d[ ^ih WVg\V^c jcYZg i]Z ;Yk^hdgn ;\gZZbZci* ^i XdciZcYh i]Vi sCX^c\vh

WgZVX] ZmXjhZh [jgi]Zg eZg[dgbVcXZ [gdb EZ\VXn =VgZh,t SE=F* Vi 0/8/-22; 23:2-8].   

Legacy also advances arguments that Legacy is not in breach of the Advisory 

Agreement, and that the Arbitrator should consider adjustments to any rights Icing might 

]VkZ id eVnbZci jcYZg i]Vi V\gZZbZci* \^kZc bjai^eaZ s[dgXZ bV_ZjgZt ZkZcih ^cXajY^c\ i]Z

COVID-19 pandeb^X VcY di]Zg sX^gXjbhiVcXZh WZndcY EZ\VXn =VgZhv Xdcigda '^cXajY^c\

i]Z WdcY ejgX]VhZghv gZfj^gZbZci i]Vi Vaa [ZZh WZ YZ[ZggZY(,t SE=F* Vi 008//-21].  Legacy 

jg\Zh i]Vi ZkZc ^[ CX^c\vh ejgedgiZY WgZVX] d[ ^ih ^bea^ZY XdcigVXijVa dWa^\Vi^dc id XddeZgViZ

with Legacy in addressing such events does not excuse any further performance by Legacy, 

CX^c\vh cdc-cooperation entitles the Arbitrator to determine appropriate equitable 

VY_jhibZcih id CX^c\vh eVnbZci g^\]ih l^i]dji CX^c\vh ^ceji* VcY XdcigVgn id CX^c\vh demand 

for immediate payment.  [LCM, at 23:2 r 24:4].  

@^cVaan* EZ\VXn Vg\jZh i]Vi CX^c\vh XVaXjaVi^dc d[ i]Z /% [ZZ XdciZbeaViZY ^c i]Z

Advisory Agreement is incorrect for the following reasons: 

1. L]Z iZgb sidiVa Xdhi d[ i]Z Igd_ZXi Vh egdk^YZY ^c i]Z >ZkZaopment Finance 

Igd\gVbt ^h i^ZY id i]Z sYZkZadebZci Xdhiht [dg i]Z Igd_ZXi* l]^X]* VXXdgY^c\ id

the final Closing Memorandum [Arbitration Exhibit 104] for the initial bond 

offering, are only $181,322,115.38, and not the total amount of financing 

secured for the Project.  

2. L]Z XjhidbVgn YZ[^c^i^dc d[ segd_ZXi Xdhit [dg WdcY d[[Zg^c\h a^`Z i]Z dcZ

contemplated by the Advisory Agreement, per the testimony of Ms. Fellerhoff, 

is the cost of construction of the project. 

3. The Icing claim seeks a percentage of the funds raised in the second bond 

offering/sale completed in 2021, but the funds raised in a second offering were 

not contemplated as part of the total Project cost by the Parties when they 

executed the Advisory Agreement.  Legacy notes that the second offering 

occurred nearly a year after the initial bond offering closed and that some $27 



9 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

million of the second offering/sale was for repair and replacement funding not 

contemplated by the initial bond offering that was the subject of the Advisory 

Agreement.   

[LCM, at 27:24:9-28:17]. Legacy further offers in its closing memorandum methods by 

l]^X] i]Z ;gW^igVidg bVn Xdch^YZg sVY_jhibZcit d[ CX^c\vh [ZZ id V [V^g [ZZ d[ _jhi

$4.3*1.3,07 WVhZY dc CX^c\vh gZegZhZciVi^dch ^c i]^h VgW^igVi^dc egdXZZY^c\ d[ Vc Veegdeg^Vte 

introductory fee (3-3% d[ EZ\VXnvh [ZZ(* Vadc\ l^i] i]Z kVajZ d[ iZc bdci]h d[ CX^c\vh

monthly advisory fee ($150,000.00). 

8B? (K<CMK;MHKSL -CG>CGAL ;G> *HG=ENLCHGL

Per the statements in its Pre-Arbitration Memorandum and Closing Memorandum, 

Icing asserts claims based on: (1) breach of contract; (2) breach of the implied covenant of 

good faith and fair dealing; (3) fraud by misrepresentation, and (4) conspiracy to tortiously 

interfere with a contract to which Icing was a party.  For the reasons set forth below, the 

Arbitrator finds that the proof provided here only supports claims for breach of contract and 

breach of the implied covenant of good faith and fair dealing.  But, as to those claims, Icing 

has met its burden of proof and no viable defenses have been proven by Legacy.   

I. Icing Has Not Met Its Burden of Proving Any of its Tort Theories.  

A. Icing Has Failed to Prove a Fraud Claim.

Legacy correctly identifies in its post-arbitration brief that Icing would have to prove 

the nine separate elements under Echols v. Beauty Built Homes, Inc., 132 Ariz. 498, 500 

(1982) by clear and convincing evidence to establish a fraud claim.  The Arbitrator agrees 

with Legacy that Icing has failed to offer sufficient evidence to prove the elements of fraud. 

First, Icing has not established, with clear and convincing evidence, the existence of 

an actionable false statement of fact on which it relied. At most, Icing has attempted to prove 

that Legacy misrepresented its intention to accept the performance of services by CCP and/or 

Mr. Ploszaj prior to execution of the Advisory Agreement as performance of the services 

required by the Advisory Agreement, and to perform the fee payment terms of the Advisory 

Agreement upon the closing of a bond sale to finance the Project.  But the allegations and 

evidence on that point do not establish an actionable false statement.   
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To the extent such representations d[ EZ\VXnvh XdcigVXijVa ^ciZci preceded the 

Advisory Agreement, the representations appear to also be incorporated into the Advisory 

;\gZZbZcivh iZgbh, ;[iZg Vaa* Vh Y^hXjhhZY WZadl* i]Z ;gW^igVidg [^cYh eZghjVh^kZ Zk^YZcXZ

i]Vi i]Z IVgi^Zh Y^Y ^ciZcY i]Vi Fg, IadhoV_vh eZg[dgbVcXZ d[ kVg^djh ^cigdYjXidgn VcY di]Zg

services for Legacy Sports USA, Inc. in connection with the Development Agreement would 

satisfy various service requirements outlined in the Advisory Agreement.  And, the Parties 

expressly incorporated into the Advisory Agreement the promise by Legacy to pay a 1% fee 

to Icing.  So, any false representations by Legacy that Icing alleges were mirrored in the 

terms of the Advisory Agreement itself.    

An unfulfilled promise to do something in the future may form the basis for a cause 

of action for fraud only slhere made with the present intention not to perform.t Enyart v. 

Transm. Ins. Co., 195 Ariz. 71, 77 (App. 1998) (citations omitted).  However, to prove fraud, 

the claimant must provide clear and convincing evidence that the respondent made its 

promises without such a present intent to perform them. MH Inv. Co. v. Transam. Title Ins. 

Co., 162 Ariz. 569, 574 (App. 1989). Moreover, a  breach of contract terms is not a 

fraud where no evidence exists that the breaching party made its contractual 

promise without an intent to perform. See Trollope v. Koerner, 106 Ariz. 10, 19 (1970). 

Mere evidence of the gZhedcYZcivh failure to perform, including by failing to pay a required 

amount, will never suffice to establish a fraudulent intent not to perform.  McAlister v. 

Citibank Ariz., a subsidiary of Citicorp, 171 Ariz. 207, 214 (App. 1992) (citations omitted). 

At best, Icing has offered evidence that Legacy failed to perform as it promised to in 

connection with the Advisory Agreement.  That cannot suffice to establish that Legacy made 

any fraudulent representation.   

Moreover, the evidence presented here convinces the Arbitrator that Legacy intended 

to perform its obligations under the Advisory Agreement.  In fact, the testimony of Chad 

Miller indicating that Legacy even now is willing to honor the agreement and pay the 1% 

fee to Icing when Legacy is itself entitled to payment of its fee [see Arbitration Hearing 

Transcript, Day 3, at 162:21-163:25;187:5-188:1], jcYZgb^cZh CX^c\vh hj\\Zhi^dc i]Vi

Legacy somehow never intended to perform the obligations of the Advisory Agreement.  So 
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does the testimony by Mr. Moss that Legacy intended to pay Icing its 1% fee up to the point 

in August, 2020 that Ziegler cut off their ability to do so by demanding that fees not be paid 

on the closing of the bond offering. [Arbitration Hearing Transcript, Day 3, at 77:18 r 78:16]. 

And similar confirmation that Legacy believed Icing was entitled to its fee under the 

;Yk^hdgn ;\gZZbZci XVbZ [gdb F^X]VZa <V\\Ziivh iZhi^bdcn i]Vi ZkZc Fg, IadhoV_ hVn^c\

]Z lVh cdi l^aa^c\ id YZ[Zg CX^c\vh [ZZ sY^Ycvi X]Vc\Z i]Z [VXi i]at Mr. Ploszaj will still be 

eV^Y l]Zc i]Z XdkZcVcih SEZ\VXn V\gZZY id Vh V XdcY^i^dc id gZXZ^k^c\ ^ih [ZZT VgZ cZi bZi*t

VcY i]Vi s^c he^iZ d[ ZkZgni]^c\ i]Vivh ]VeeZcZY* EZ\VXn =VgZh ldjaY ]dcdgt CX^c\vh [ZZ

g^\]ih dcXZ i]Z XdcY^i^dch id EZ\VXnvh dlc YZ[erred fee rights have been met.  [Arbitration 

Hearing Transcript, Day 2, at 162:5 r 163:1]. Given the compelling evidence in favor of 

CX^c\vh WgZVX] d[ XdcigVXi and implied covenant claims, it would be counter-productive to 

Icing to contend that Legacy did not intend to pay the 1% fee as required by the Advisory 

Agreement; that assertion could create ambiguity about whether the Parties had a true 

meeting of the minds about the fee payment.  

The Arbitrator also agrees with Legacy that Icing failed to prove, by clear and 

convincing evidence, that Icing actually relied on any alleged misrepresentations by Legacy 

that it would honor the Advisory Agreement and that such reliance caused damages to Icing.  

The evidence does suggest that Icing may not have asserted any sort of claim of breach or 

iV`Zc di]Zg egdiZXi^kZ VXi^dch l]Zc EZ\VXn Vh`ZY CX^c\vh Fg, IadhoV_ eg^dg id i]Z [^ghi WdcY

offering closing to agree to a modification of the Advisory Agreement and delay of payment 

because Icing knew such action could have disrupted the bond sale entirely and prevented a 

prerequisite to Icing earning its fee.  However, there is no clear and convincing evidence that 

CX^c\ hdbZ]dl idd` VXi^dc ^i ldjaY cdi di]Zgl^hZ ]VkZ iV`Zc ^c gZa^VcXZ dc EZ\VXnvh pre-

execution promises to perform.  Also, the damages Icing claims r the non-payment of its 1% 

fee r lZgZ cdi XVjhZY Wn CX^c\vh gZa^VcXZ dc V [gVjYjaZci gZegZhZciVi^dc Vh deedhZY id

EZ\VXnvh YZX^h^dc id cdi ]dcdg i]Z [ZZ eVnbZci iZgbh d[ i]Z ;Yk^hdgn ;\gZZbZci, L]jh*

Icing has not proven any entitlement to relief under a fraud theory.   
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B. 0=CGASL *HGLICK;=R to Tortiously Interfere with Contract Claim Fails. 

It appears to the Arbitrator that Icing may have abandoned its conspiracy claim, as 

Icing appeared to present little or no evidence or argument in direct support of a conspiracy 

claim at the arbitration hearing. See, e.g., Starkovich v. Noye, 111 Ariz. 347, 354 (1974). 

FdgZdkZg* sXdche^gVXnt ^h cdi* Wn ^ihZa[* Vc VXi^dcVWaZ XaV^b jcYZg ;g^odcV aVl, See Tovrea 

Land & Cattle Co. v. Linsenmeyer, 100 Ariz. 107, 131 (1966) 'sOZ ]VkZ ]ZaY i]ZgZ ^h cd

hjX] i]^c\ Vh V X^k^a VXi^dc [dg Xdche^gVXn,t(; Designee LLC v. Honda Aircraft Co. LLC, No. 

1 CA-CV 19-0592, 2020 Ariz. App. Unpub. LEXIS 681, at *16 (App. June 23, 2020) 

(recognizing that sNorth Carolina does not recognize a separate civil action 

for conspiracy independent of an underlying tort claim against the alleged conspirators . . 

,,t(, Instead, a claim of conspiracy requires proof of the actual commission of an underlying 

tort against the claimant by another, of the gZhedcYZcivh agreement with such tortfeasor to 

participate in the conspiracy, and of sV knowing action [by the respondent] which might 

substantially aid the tortfeasor to commit a idgi,t Dawson v. Withycombe, 216 Ariz. 84, 103 

(App. 2007). Just as with fraud, proof of the agreement must be made by clear and 

convincing evidence.  Wells Fargo Bank v. Ariz. Laborers, Teamsters & Cement Mason 

Local No. 395 Pension Trust Fund, 201 Ariz. 474, 499 (2002)(en banc).  

Here, the Arbitrator received no evidence of an actual agreement by Respondent 

Legacy with another who separately committed a tort against Icing. As Legacy correctly 

Vg\jZh* V XdgedgViZ eVgin \ZcZgVaan XVccdi sXdche^gZt l^i] ^ihZa[, See, e.g., Wells Fargo 

Bank, 201 Ariz. at 493 n. 19.  Nor could Legacy tortiously interfere with its own contract r

the Advisory Agreement. See, e.g., Pasco Indus., Inc. v. Talco Recycling, Inc., 195 Ariz. 50, 

53 (App. 1998).  Thus, to the extent that Icing suggests it is pursuing a derivative liability 

conspiracy claim against Legacy for helping another tortiously interfere with the Advisory 

Agreement, Icing is not pursuing a legally viable claim.  

Nor did the Arbitrator receive evidence proving any specific actions by Legacy that 

might have substantially aided an independent tortfeasor.  Therefore, Icing is unable to 

support any claim of conspiracy to commit an actionable tort against Legacy.   



13 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

C. Icing Has Not Demonstrated Any Entitlement to Punitive Damages. 

While Icing claims the Arbitrator should award Icing punitive damages, it has not 

specified at the arbitration hearing or in its post-hearing briefing what specific actions of 

Legacy justify a punitive damages award.  Nor has Icing offered any specific insight into 

how large a punitive damages award should be 'WZndcY gZXdbbZcY^c\ Vi aZVhi il^XZ CX^c\vh

economic damages), or what factors it proved about Legacy that support such an award.   

Under the applicable Arizona law, punitive damages cannot be awarded for breach of 

contract; they are reserved for conduct that breaches other sorts of non-contractual duties, 

like those arising under tort law.  See, e.g., Lerner v. Brettschneider, 123 Ariz. 152, 156 

(App. 1979); Continental National Bank v. Evans, 107 Ariz. 378 (1971).  Moreover, punitive 

YVbV\Zh bVn cdi WZ VlVgYZY l^i]dji egdd[ i]Vi i]Z gZhedcYZcivh idgi^djh XdcYjXi lVh

aggravated, outrageous, malicious or wanton. Lerner, 123 Ariz. at 156 (citing Hall v. 

Motorists Ins. Corp., 109 Ariz. 334 (1973)). Further, the claimant must demonstrate through 

clear and convincing evidence that the respondent acted with the requisite sZk^a b^cYt*

which can be satisfied with proof that the respondent seither uintended to injure the plaintiffv

or uconsciously pursued a course of conduct knowing that it created a substantial risk of 

significant harm to others.vt Purdy v. Metcalf, 252 Ariz. 270, 274 (App. 2021) (quoting 

Quintero v. Rogers, 221 Ariz. 536, ¶ 17 (App. 2009)).    

Because Icing did not establish proof of any violations of duties by Legacy beyond 

its contractual duties under the Advisory Agreement, nor any clear and convincing evidence 

of the sort of aggravated, malicious conduct by Legacy that was the product of an evil mind, 

the Arbitrator has no basis for awarding punitive damages in this action.  

II. Icing Has Proven Breach of Contract and Breach of the Implied Covenant of 
Good Faith and Fair Dealing Claims.

Unlike its tort theories, Icing provided substantial and persuasive evidence during the 

arbitration hearing on its contract-based theories of relief for breach of contract and breach 

of the implied covenant of good faith and fair dealing.   

Moving to the contract claims, the Arbitrator finds that the principal questions posed 

Wn i]Z IVgi^Zhv edh^i^dch ^c i]^h egdXZZY^c\ VgZ8
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1. Was the Advisory Agreement an enforceable contract between Icing and 

Legacy? 

2. Did Icing perform all its contractual obligations under the Advisory Agreement, 

thereby triggering its right to collect the 1% fee contemplated by the agreement? 

3. Was Icing required to agree to a delay of payment of its fee as Legacy and others 

who provided services in support of funding and developing the Project did, and, 

^[ hd* YdZh CX^c\vh [V^ajgZ id Yd hd Xdchi^ijiZ V WgZVX] d[ i]Z ;Yk^hdgn ;\gZZbZci

excusing Legacy from paying the fee contemplated by the agreement? 

4. Did any event(s) triggering the force majeure clause at Section 9 of the Advisory 

Agreement arise and excuse Legacy from paying the 1% fee to Icing 

contemplated by the Advisory Agreement upon the closing of the initial bond 

offering, dg Y^Y EZ\VXnvh [V^ajgZ id ]dcdg i]Z V\gZZbZci VcY eVn CX^c\ ^ih /%

fee upon closing of the initial bond offering constitute a breach of contract? 

5. If Icing is contractually entitled to payment of its 1% fee under the Advisory 

Agreement, but Legacy was excused from paying Icing its fee under the 

Advisory Agreement immediately upon the closing of the initial bond offering 

by a force majeure event, when is Icing entitled to have Legacy pay the fee? 

6. If Icing is entitled to payment of the 1% fee under the Advisory Agreement, 

what is the total project cost that should be used to calculate the total fee? 

The Arbitrator finds that sufficiently clear answers to all of the foregoing questions 

are found in the facts proven by the testimony and evidence submitted in the arbitration 

hearing.  Most compelling, however, are the admissions by witnesses Doug Moss, Chad 

Miller and Michael Baggett discussed above that confirm that (1) on the eve of the closing 

of the initial bond offering, at the point where Ziegler informed Legacy officials that the 

bond purchasers were requiring all advisory fees be conditioned and delayed, Legacy 

acknowledged that Icing had a right to payment of its fee under the Advisory Agreement if 

the bond offering closed, and (2) Legacy even now intends to see Icing paid its fee if the 

conditions for Legacy earning its own fee ever arise.  [See Arbitration Hearing Transcript, 

Day 2, at 162:5 r 163:1; Day 3, at 77:18 r 78:16, 162:21-163:25;187:5-188:1]. This 
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testimony and other evidence admitted in the arbitration hearing provide the following 

answers.   

A. The Advisory Agreement Is an Enforceable Contract. 

The Parties submitted specific testimony and records demonstrating the logical 

progression of the Project financing plans and good reason and valid consideration for the 

creation of the Advisory Agreement. 

First, i]Z Zk^YZcXZ* ^cXajY^c\ iZhi^bdcn d[ EZ\VXnvh dlc V\Zcih* Xdc[^gbh i]Vi i]Z

Development Agreement was, until it was terminated in February, 2020, a binding contract 

supported by adequate consideration. CCP would have been, therefore, entitled to payment 

of its 4.5% fee upon closing of the bond offering required to finance the development of the 

Project so long as CCP had performed its obligations under the Development Agreement.   

Legacy argues, however, that Icing cannot enforce any rights under the Advisory 

Agreement because the Advisory Agreement was entirely independent of the Development 

Agreement, the Development Agreement was entirely terminated and all of CCPvh g^\]ih

thereunder were released by the Termination Agreement, and the Advisory Agreement was 

never supported by adequate consideration. Given the content and history of the 

Development Agreement, the Termination Agreement, and the Advisory Agreement, 

EZ\VXnvh Vg\jbZcih VgZ cdi eZghjVhive. 

First, the exhibits and testimony reviewed by the Arbitrator confirm that the Advisory 

Agreement and Development Agreement were not independent. Instead, it is clear that the 

Advisory Agreement would never have been created but for the mutual desires of the parties 

to the Development Agreement and the Advisory Agreement to reduce and transfer the fee 

payment obligation that was egdb^hZY ^c gZijgc [dg Fg, IadhoV_vh Z[[dgih connected to the 

Project.  As explained below, the evidence confirms the Parties completed a valid novation 

through execution of the Termination Agreement and Advisory Agreement. Moreover, given 

that Mr. Ploszaj had already completed at least the majority of the service efforts 

contemplated by the Development Agreement, the Arbitrator finds that the parties to the 

Advisory Agreement intended to acknowledge the services already provided by Mr. Ploszaj 

would be eligible to fulfill the Icing service obligations under the Advisory Agreement.  
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Legacy offers no evidence supplying a logical reason why Mr. Ploszaj, and entities 

controlled by him, would agree, as Legacy suggests, that no one would receive any 

compensation for the services Mr. Ploszaj had already provided, and that instead Mr. Ploszaj 

would agree to a far lower fee for an entirely independent and different set of service 

obligations.     

The Parties did intend to make it clear that CCP had no ongoing claims to an advisory 

fee, and no ongoing commitments to provide services for the Project. But they did not 

express in the Termination and Release Agreement, or in the Advisory Agreement, that the 

termination wiped out any and all credit for services previously provided by Mr. Ploszaj, or 

barred Legacy from recognizing pre-Advisory Agreement efforts by CCP as satisfying 

services requirements of the Advisory Agreement.  In fact, the decision to clearly terminate 

the Development Agreement and release all compensation rights thereunder is consistent 

with and supports the conclusion that Icing and Legacy intended to use the Advisory 

Agreement, at least in part, to provide compensation for the services by Mr. Ploszaj that 

could have otherwise been used to satisfy the Development Agreement.  Without the formal 

termination of the Development Agreement, the owners of the Legacy entities faced the risk 

of duplicative claims seeking enforcement of both the 4.5% fee rights under the 

Development Agreement and the 1% fee right under the Advisory Agreement for the same 

services performed by Mr. Ploszaj. Thus, the termination and release terms do not, as Legacy 

suggests, compel any finding that the Development Agreement and Advisory Agreement 

were entirely independent and the Advisory Agreement cannot be construed to recognize 

that the pre-agreement services by Mr. Ploszaj could satisfy the service requirements of the 

Advisory Agreement.   

B. There Existed Adequate and Valid Consideration for the Advisory 
Agreement  

EZ\VXnvh argument that the Advisory Agreement is legally invalid and unenforceable 

because the only services Icing can point to as consideration occurred before the agreement 

was executed is neither factually nor legally supported.  
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L]Z [^ghi egdWaZb l^i] EZ\VXnvh Vg\jbZci ^h i]Vi ^i hj\\Zhih i]Vi i]Z only benefit Icing 

offered in connection with the Advisory Agreement were the introductions and capital 

funding ideas Mr. Ploszaj offered before the Parties executed the Advisory Agreement.   

While Legacy argues that the release of the 4.5% fee right through the Termination 

Agreement could not be consideration for the fee payment obligations under the Advisory 

Agreement, the precedent Legacy cites (Miles v. Bowers, 49 Ore. 429, 434-35 (1907); 

Maxwell v. Fid.Fin. Services, Inc., 184 Ariz. 82, 93 (1995)) is distinguishable.  Moreover, 

those decisions support Icing by demonstrating that the Advisory Agreement is considered 

a valid novation agreement, which, by definition, is supported by adequate consideration.   

For example, the Miles decision involved a claim for monies owed to a creditor by 

the prior owner of a hotel.  The prior owner had entered into an agreement with a buyer of 

the hotel that the buyer would pay the amounts owed to the creditor, and the creditor had, 

for $1, agreed to transfer its business account for the former owner to the new owner.  

However, because the court found no evidence that the creditor had made any agreement to 

release the former owner of its pre-existing contractual obligations, both the prior owner and 

current owner of the hotel were liable to the creditor.  Miles, 49 Ore. At 432-35. The point 

d[ i]Z HgZ\dc Xdjgivh [^cY^c\ that the agreement to transfer the debt to a new hotel owner 

VcY i]Z V\gZZbZci Wn i]Z XgZY^idg id igVch[Zg i]Z [dgbZg ]diZa dlcZgvh Wjh^cZhh VXXdjci id

the new owner were independent of one another was to establish that no novation was 

intended by which the creditor agreed to release the former owner entirely and substitute a 

new payor for the existing obligation.  

L]Z ;g^odcV KjegZbZ =djgivh YZX^h^dc ^c Maxwell emphasizes that the Arizona law 

embraces the same concepts of novation whereby valid obligations under a prior contract 

may be released in exchange for new, enforceable obligations by new parties based on the 

same previously exchanged consideration. suNovation may be defined as the substitution by 

mutual agreement of . . . a new debt or obligation for an existing one which is thereby 

extinguished.vt /62 ;g^o, Vi 7/ 'fjdi^c\ Western Coach Corp. v. Roscoe, 133 Ariz. 147, 152 

(1982)(, sS;T valid novation requires a previously enforceable debt, the agreement of all 

parties to a new contract, the extinguishment of the old debt, and the validity of the new 
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one.t Id. (citing Dunbar v. Steiert, 31 Ariz. 403, 404 (1927); United Sec. Corp. v. Anderson 

Aviation Sales Co., 23 Ariz. App. 273, 275 (1975); Rest. (2d) of Contracts, § 280 cmt. b).   

Unlike the facts in Miles, the evidence here demonstrates that the Termination 

Agreement and the Advisory Agreement were inextricably linked and intended specifically 

to create a novation of the prior obligation to pay a 4.5% fee for the services Mr. Ploszaj had 

provided in connection with the Development Agreement. As primary evidence of this 

intent, the Termination Agreement and the Advisory Agreement were executed on the exact 

same day, demonstrating their interconnection and the intent to substitute one for the other.  

[See Arbitration Exhibits 2 and 3].  

But the record provides much additional evidence that the Parties would not have 

entered into the Termination Agreement and Advisory Agreement unless they understood 

that the parties to those agreements were executing a novation of the prior obligation and 

transferring both the fee payment obligation and the rights to obtain a fee for such services 

to new parties.  The intention d[ eVgi^Zh id XgZViZ V cdkVi^dc smay be shown by other writings, 

or by words, or by conduct or by all three.t Buttonwood Farms, Inc. v. Carson, 329 Pa. 

Super. 312, 478 A.2d 484, 487 (Pa. Super. 1984)). Here, all three sources allow Icing to 

prove a novation.   

The circumstances under which the change in agreements was requested, the 

communications of the parties during negotiations of the Advisory Agreement and 

Termination Agreement, and testimony by witnesses from both sides about the purposes for 

the Advisory Agreement and the Termination and Release Agreement support a novation.  

So does the careful way in which the drafters of the two agreements, which were executed 

dc i]Z hVbZ YVn* eaVXZY i]Z sZ[[ZXi^kZ YViZht d[ i]Z ild V\gZZbZcih ild lZZ`h VeVgi VcY left 

out of the two agreement potentially confusing cross-referencing of the two agreements.   

Legacy points out that the Termination Agreement was sbVYZ Z[[ZXi^kZ ild lZZ`h

before the effective date of the Advisory Agreementt 'VcY ild lZZ`h WZ[dgZ ^i lVh VXijVaan

executed by the parties) [LCM, at 10:5-6], suggesting that, as an independent agreement 

among different parties, it entirely extinguished the agreement to pay a 4.5% fee so that such 

agreement could not be transferred in any way through the later-executed Advisory 
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Agreement. <ji i]^h Y^hi^cXi^dc ^c sZ[[ZXi^kZ YViZht bZgZan Xd^cX^YZh l^i] the logical desire 

of the persons documenting a novation to demonstrate that payment rights of CCP under the 

Development Agreement did not in any way contemporaneously co-exist with the rights of 

Icing to be paid for the previously provided services. Contemporaneous effective dates could 

have raised confusion over whether the payment rights were really being extinguished as to 

CCP and transferred completely via novation.   

L]Z ;gW^igVidg [^cYh h^b^aVg ad\^X gZWjih EZ\VXnvh Vg\jbZcih VWdji: (1) the failure of 

the Advisory Agreement to mention CCP, Legacy Sports USA, Inc., the Termination 

Agreement, or the Development Agreement9 '0( i]Z ;Yk^hdgn ;\gZZbZcivh jhZ d[ parties 

and a fee rate different from the Development Agreement; and (3) the inclusion of merger 

clauses in the Advisory Agreement and Termination Agreement. [LCM, at 10:12 r 11:7]. 

None of those factors preclude a finding that the Parties here intended a novation. Instead, 

they are consistent with the fundamental nature of a novation agreement, which is to 

substitute new parties, and the fact that the fee rate or compensation rights are decreased (or 

increased) may also be evidence that a novation was intended.  See Erickson v. Brown, 2008 

ND 57, ¶ 50, 747 N.W.2d 34, 51 (N.D. 2008); Jampole v. Matthews, NO. 01-96-00028-CV, 

1997 Tex. App. LEXIS 3867, at *25 (Tex. App. July 24, 1997); cf. Rains v. Jones, 152 So. 

356, 357 (La. Ct. App. 1934); In re Naumann, No. 09-32092, 2010 Bankr. LEXIS 2056, at 

*9 (Bankr. S.D. Ill. June 8, 2010) 'suThe greater degree of change in obligation or increase 

in obligation, the more likely a novation l^aa WZ [djcY,vt(,

The Arbitrator has also considered the emails from Mr. Ploszaj to Randy Miller dated 

January 28, 2020 and February 7, 2020, just prior to execution of the Advisory Agreement 

and the Termination Agreement.  [Arbitration Exhibits 43, 83].  The first reveals that Mr. 

Ploszaj (as advised by counsel) requested the simultaneous execution of a Release and 

LZgb^cVi^dc ;\gZZbZci VcY i]Z ;Yk^hdgn ;\gZZbZci* hiVi^c\ sS^TcVhbjX] Sh^XT Vh ^ivh SVT

cZl eVgin EZ\VXn Kedgih kh EZ\VXn =VgZh i]^h ^h bdgZ h^beaZ,t S;gW^igVi^dc ?m]^W^i 21T,

L]^h gZ[aZXih i]Z IVgi^Zhv ^ciZci id jhZ i]Z h^bjaiVcZdjhan ZmZXjiZY LZgb^cVi^dc ;\gZZbZci

and Advisory Agreement to substitute parties for the same, pre-existing obligations.   
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In the second email, Mr. Ploszaj summarized the discussion at his earlier breakfast 

meeting with Mr. Miller of Legacy.  [Arbitration Exhibit 83].  Mr. Ploszaj stated, in pertinent 

eVgi8 sBdeZ lZ XVc XaZVc je djg V\gZZbZcih VcY bdkZ dc Ydlc i]Z gdVY, ;h C hV^Y Cvb d`

with termination of our previous agreement replaced by a new Advisory agreement.  . . . Just 

Ydcvi lVci Vcn VbW^\j^i^Zh ^c djg h^YZ Yd Sh^XT i]Z YZVa, K^beaZ XaZVc ZcY dcZ YZVa ZciZg

^cid V cZl dcZ,t SId.] This communication describes a clear intent to create a novation.   

Finally, the fact of an enforceable novation agreement VXXZei^c\ Fg, IadhoV_vh egZ-

Advisory Agreement efforts as performance earning Icing a fee is compelled by the 

testimony by Messrs. Doug Moss, Chad Miller and Michal Baggett in the arbitration hearing.  

As noted above, their testimony confirmed that, based on the efforts Mr. Ploszaj performed 

before and after executing the Advisory Agreement, Legacy believed that Icing was entitled 

to its fee just before Ziegler demanded around August, 2020 that payment of all pre-bond 

closing fees be delayed, and Legacy still believes that Icing deserves to be paid that fee once 

Legacy meets the conditions for payment of its own fee. [See Arbitration Hearing Transcript, 

Day 2, at 162:5 r 163:1; Day 3, at 77:18 r 78:16, 162:21-163:25;187:5-188:1]. Given the 

facts about what Mr. Ploszaj did to produce a capital plan, introduce a banker, and introduce 

a construction contractor r most all of which occurred before execution of the Advisory 

Agreement r i]Z Xdc[^gbVi^dc Wn EZ\VXnvh V\Zcih i]Vi CX^c\ lVh cZkZgi]ZaZhh Zci^iaZY id WZ

eV^Y jcYZg i]Vi V\gZZbZci Xdchi^ijiZh Xdc[^gbVi^dc i]Vi CX^c\vh ;Yk^hdgn ;\gZZbZci

performance obligations were fulfilled and constituted consideration acceptable to Legacy.     

Legacy argues that even if the Parties had intended to allow Fg, IadhoV_vh eg^dg

services on behalf of CCP to egdk^YZ i]Z ig^\\Zg [dg CX^c\vh [ZZ g^\]ih jcYZg i]Z ;Yk^hdgn

Agreement, the law declares prior actions to be invalid consideration for new agreements to 

future payments. Therefore, Icing could not, as a matter of law, prove that the Advisory 

Agreement was supported by valid consideration; instead, the contract would be void.  

[LCM, at 7:23 r 9:8].   

Were thegZ cd Zk^YZcXZ d[ V cdkVi^dc V\gZZbZci ]ZgZ* EZ\VXnvh Vg\jbZci ldjaY

require more careful evaluation.  After all, Legacy correctly notes that the general rule of 

contract law precludes purely gratuitous past performances, unattached to any contractual 
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agreement, from serving as valid consideration for a future promise.  See, e.g., Hill v. Chubb 

Life Am. Ins. Co., 182 Ariz. 158, 164, 894 P.2d 701, 707 (1995).  But this rule does not apply 

where, as here, the agreement at issue is not merely a promise to pay another for services 

performed gratuitously in the past, but instead possesses all the characteristics of a novation, 

substituting payors and payees who are compensating services that were performed as 

consideration for a prior agreement.  

In addition, where the performance involves business services earlier performed at 

the request of or for the benefit of the promisor under a later contract, legal authority supports 

that the prior performance can provide valid consideration for the later contractual promises. 

Reece v. Reece, 239 Md. 649, 651, 212 A.2d 468, 469 (1965).  Here, the services performed 

by Mr. Ploszaj before the execution of the Advisory Agreement were of benefit to Legacy, 

which had a direct financial interest in the financing and development of the Project, and the 

same principals who controlled Legacy were the persons requesting, through the 

Development Agreement, that Mr. Ploszaj and CCP perform those services.   

Moreover, in a novation agreement the suextinguishment of the original obligation is 

viewed as consideration for the new, and the new promise consideration for the release of 

the old, each being consideration for the other.vt Goodall Oil Co. v. Pilot Corp., No. 19-cv-

428-jdp, 2020 U.S. Dist. LEXIS 238943, at *17-18 (W.D. Wis. Dec. 18, 2020) 

(quoting United States v. Bachman, 601 F. Supp. 1537, 1541 (E.D. Wis. 1985); and citing 

Everlite Mfg. Co. v. Grand Valley Mach. & Tool Co., 44 Wis. 2d 404, 408, 171 N.W.2d 188, 

190 (1969)); Brown v. Everhard, 52 Wis. 205, 8 N.W. 725, 726 (1881)  (sSLThe same 

consideration which existed for the old agreement is imported into the new agreement which 

is substituted for it.t(,  Moreover, suthe discharge of the existing obligation of a party to a 

contract is sufficient consideration for a contract of novation,vt Moneywatch Cos. v. 

Wilbers, 106 Ohio App. 3d 122, 126, 665 N.E.2d 689, 692 (1995); cf. Maxwell, 184 Ariz. at 

91-92 (citing with approval caselaw finding that a XgZY^idgvh surrender of an old claim 

suwhether the claim was well founded or not, so long as it was not wholly frivolous and 

unreasonable,v was sufficient consideration for a novation.t(,
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Here, there is no question that the Parties engaged in a transactional relationship by 

which prior claims were extinguished in exchange for substituted obligations. Therefore, the 

Arbitrator finds that: (1) there existed a previously enforceable contractual obligation, 

supported by valid consideration, to pay a service fee; (2) all parties to the Termination 

Agreement and the Advisory Agreement knew and agreed they transferring the fee rights, 

including for the services already provided, to a new promisee r Icing r and transferring the 

commitment to pay the fee for such services to a new promisor r Legacy; and (3) all such 

parties also knew that they were extinguishing the rights and obligations that had existed 

under the Development Agreement.  Icing has therefore provided proof that the parties 

engaged in a novation when executing the Advisory Agreement, and the Advisory 

Agreement was a valid and binding contract. Icing has also proved that the Advisory 

Agreement was supported by adequate consideration, which included both the termination 

and release of the Development Agreement fee rights, and the efforts Mr. Ploszaj had 

performed in connection with the Development Agreement.   

C. Icing Must Be Credited with Performing the Service Obligations Entitling 
it to a Fee. 

As an alternative to its challenges to the enforceability of the Advisory Agreement, 

Legacy argues that Icing (or its predecessor in the novated agreement, CCP) did not perform 

the services required to trigger the fee right under the Advisory Agreement.  The simplest 

answer to this argument is found, again, in the testimony of Messrs. Doug Moss, Chad Miller 

and Michael Baggett. [See Arbitration Hearing Transcript, Day 2, at 162:5 r 163:1; Day 3, 

at 77:18 r 78:16, 162:21-163:25;187:5-188:1].  Their testimony confirmed that on the eve 

of closing the initial bond offering, Legacy considered Icing entitled to receive its fee.  Their 

testimony further confirms that Legacy officials still believe Icing is entitled to its fee, but 

that it should have to wait until Legacy is entitled to recover its own fee for the Project.  

Legacy officials cannot affirm those beliefs and also credibly argue that the services required 

to earn Icing its fee were not completed.   

;ahd* XdcigVgn id EZ\VXnvh Vg\jbZcih* i]Z Zk^YZcXZ Y^Y Xdc[^gb that Mr. Ploszaj made 

Z[[dgih i]Vi Y^Y Vhh^hi ^c bdk^c\ i]Z Igd_ZXi idlVgY [jcY^c\ VcY YZkZadebZci, EZ\VXnvh
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Zk^YZcXZ Y^Y cdi eZghjVh^kZan YZbdchigViZ i]Vi Fg, IadhoV_vh [Vb^a^Vg^in l^i] VcY egdbdi^dc

over a series of time of a bond financing solution involving a non-profit Project operator was 

a plan that would have come together in the successful way it did without his introductory 

Z[[dgih VcY egdbdi^dc, FdgZdkZg* l]^aZ i]Z ;gW^igVidg lVh Vahd hjgeg^hZY i]Vi Fg, IadhoV_vh

efforts did not result in a greater production of plan and analytical materials regarding both 

the financing and the development and construction of the Project, the record did not contain 

substantial evidence of Legacy demanding more from him or communicating that his efforts 

were inadequate. It appeared, instead, that until they learned that bond purchasers were 

objecting to payment of any fees upon closing, Legacy officials were not upset or 

Y^hVeed^ciZY l^i] Fg, IadhoV_vh Z[[dgih, @jgi]ZgbdgZ* i]dj\] Fg, IadhoV_vh Xdbbjc^XVi^dch

with Legacy after the Advisory Agreement was executed were largely follow-ups to assess 

the status of the bond funding, Mr. Ploszaj presented credible testimony indicating that he 

remained accessible and willing to offer further consulting services throughout the period 

pre-dating the bond closing.   

L]dj\] EZ\VXnvh l^icZhhZh Y^Y Vahd egdk^YZ iZhi^bdcn XdciZhi^c\ l]Zi]Zg ^i Fg,

IadhoV_ gZVaan ^cigdYjXZY l]Vi XdjaY WZ XVaaZY V sXVe^iVa hdaji^dct [dg i]Z Igd_ZXi* l]Zi]Zg

Mr. Ploszaj really ever adequately introduced Legacy to a qualified developer/construction 

contractor since Legacy did not use C.D. Smith or Summit Smith, and whether it was really 

Mr. Ploszaj who introduced anyone on the Legacy or Ziegler side of the transaction to C.D. 

Smith or Summit Smith, such challenges appeared to be after-the-fact excuses for not 

]dcdg^c\ CX^c\vh [ZZ g^\]ih, Indeed, the Arbitrator finds that based on the testimony of 

Messrs. Moss, Chad Miller and Baggett, and the emails that were exchanged between 

Legacy and Ziegler officials when Mr. Ploszaj refused to delay Icingvs fee payment rights, 

Legacy and Ziegler officials unjustifiably contrived the claim that Icing had not completed 

the services required for its fees only as an excuse to allow Legacy and Ziegler to represent 

to the bond purchasers that no advisory fees would be paid upon closing.  However, the 

Legacy officials did not believe the story they contrived.  

EZ\VXnvh Vg\jbZcih now also appear to be mostly challenges to how valuable Mr. 

IadhoV_vh Z[[dgih gZVaan ijgcZY dji id WZ, L]Z ;gW^igVidg ^h hnbeVi]Zi^X l^i] fjZhi^dc^c\
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whether a few simple introductions, a paper or two outlining some elements of the capital 

plan for the Project, and some ongoing e-mails or attendance at a few meetings with City of 

Mesa officials should warrant a fee of well over $1 million.  However, whether the fee 

amount is disproportionate to the value of the services rendered is not a relevant 

consideration, sAny performance which is bargained for is consideration. Courts do not 

ordinarily inquire into the adequacy of consideration.t Sun World Corp. v. Phoenix, 166 

Ariz. 39, 42, 800 P.2d 26, 29 (Ct. App. 1990) (citing Carroll v. Lee, 148 Ariz. 10, 712 P.2d 

923 (1986)). 

Given the foregoing, the Arbitrator finds that Icing provided sufficient evidence that 

Icing performed the services required to trigger a fee right under the Advisory Agreement.   

D. Icing Did Not Breach the Advisory Agreement By Not Agreeing to a Delay 
in Payment of its Fee; Rather, the Force Majeure Clause Merely Entitled 
Legacy to Reasonable Relief from Strict Compliance with its Payment 
Obligations.       

Legacy argues that circumstances constituting a force majeure event arose before the 

first bond closing in August, 2020, and that Icing was required under Section 9 of the 

Advisory Agreement to agree to condition and delay its fee, just as Legacy and others had.  

The Arbitrator agrees with Legacy that conditions creating a force majeure event, as 

contemplated in Section 9, occurred prior to the bond closing.  The Arbitrator does not agree, 

however, that Icing had an obligation to enter into a new and separate agreement like Legacy 

did making its fee payment subject to specific conditions and delays, L]ZgZ[dgZ* CX^c\vh

failure to agree to such new terms was not a breach, and does not provide Legacy a basis for 

not performing its obligations under the Advisory Agreement. 

The key to resolving this issue is comparing the language of Section 9 of the Advisory 

Agreement to the conditions existing in August, 2020, when Legacy asked Mr. Ploszaj to 

V\gZZ id XdcY^i^dc VcY YZaVn CX^c\vh [ZZ g^\]ih, Section 9 states:   

Advisor and Company shall not be liable for failure or delay in performance of 
their obligations under this Agreement to the extent such failure of [sic] delay 
is caused by an act of God, act of a public enemy, war or national emergency, 
rebellion, insurrection, riot, epidemic, quarantine restriction, fire, flood, 
explosion, storm, tornado, interruption in the supply of electricity, power, 



25 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

water, energy or utility service, supply or material shortage, other catastrophe, 
terrorist attack, labor dispute or disruption or other event beyond the reasonable 
control of either party.  In the event of a force majeure event described in this 
Section that affects the ability of either party to perform under this Agreement, 
the Parties agree to cooperate in good faith to resume the affected Services as 
soon as commercially possible to the extent commercially reasonable and with 
an equitable time, cost, and performance adjustments for the benefit of each of 
the parties. 

[Arbitration Exhibit 3, at ICING_000026-27]. 

Legacyvh edh^i^dc Vi i]Z ]ZVg^c\* XdbW^cZY l^i] ^ih Xadh^c\ bZbdgVcYjb* contend 

that at least two force majeure conditions occurred.  The first was the COVID-19 pandemic 

whose societal and economic changes hit with full force after the Advisory Agreement was 

executed, creating diluted interest in financing for the Project and making it critical to 

appease concerns of potential bond purchasers.  The second was that Legacy officials learned 

from Ziegler i]Vi i]Z egdheZXi^kZ WdcY ejgX]VhZgh [dg i]Z Igd_ZXivh ^c^i^Va WdcY d[[Zg^c\

would not complete the transaction unless there were no advisory fees 'a^`Z CX^c\vh( to be 

paid upon closing, and that any such fees would need to be delayed and contingent on certain 

financial performance targets for the Project.  Legacy notes that Mr. Ploszaj admits receiving 

i]^h ^c[dgbVi^dc VcY WZ^c\ Vh`ZY Wn JVcYn F^aaZg id YZ[Zg CX^c\vh [ZZ id ]Zae s\Zi jh id i]Z

[^c^h] a^cZt d[ i]Z WdcY Xadh^c\, SE=F* Vi 0/8/-17].   

The Arbitrator finds that the pandemic and related, intervening demands of 

prospective bond purchasers fall l^i]^c V gZVhdcVWaZ ^ciZgegZiVi^dc d[ s[dgXZ bV_ZjgZt ZkZcih

defined in Section 9 of the Advisory Agreement.  That clause is written in broad terms that 

cover a large variety of potential events, economic conditions or societal circumstances that 

could excuse strict performance by the parties of the terms of the agreement.  It is reasonable 

to conclude that unforeseeable economic consequences of a global pandemic like the Parties 

faced in 2020 were contemplated by the force majeure clause.  It is also reasonable to include 

within i]Z sdi]Zg ZkZciShT WZndcY i]Z gZVhdcVWaZ Xdcigda d[ Z^i]Zg eVgint gZ[ZgZcXZY in 

Section 9 the resulting economic trepidations and demands of prospective bond purchasers.  

The result of those circumstances, however, was not to impose on Icing an obligation to 

enter into a specific delay agreement as suggested by Legacy.   
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Rather, the force majeure clause excused Legacy from strictly complying with 

portions of the agreement that were interfered with by the force majeure conditions.  The 

Arbitrator finds credible the position that Legacy was unable to financially afford a full 

eVnbZci d[ CX^c\vh [ZZ jedc i]Z WdcY Xadh^c\* VcY CX^c\ d[[ZgZY cd eZghjVh^kZ Zk^YZcXZ to 

the contrary. Therefore, the evidence indicates that Legacy was excused from strict 

compliance with the fee payment provisions of the Advisory Agreement. ;cY* EZ\VXnvh

request that Icing accept some delay in payment of its fee to ensure the bond purchasers 

would not back out was reasonable and consistent with its rights under the force majeure 

clause.   

This does not mean, however, that Icing was obligated to honor Legacyvs request and 

specifically condition and delay its fee payment as Legacy did.  Rather, Icing has offered 

some evidence that Legacy might earn income or access to capital that could be used to pay 

fees from its role in developing, constructing and managing the Project.  [See, e.g., 

Arbitration Hearing Transcript, Day 3, at 52:5 r 53:7, 54:19 r 57:18 (explaining Legacyvs 

process for obtaining disbursements of project funds), 185:24 r 187:8)]. The testimony also 

suggested that there may have been some proceeds of the original bond sale reserved for 

payment of certain fees.  [See, e.g., Arbitration Hearing Transcript, Day 3, at 185:24 r

187:8].  O]^aZ i]Z [dgXZ bV_ZjgZ XaVjhZ ZmXjhZY EZ\VXn [gdb eVn^c\ CX^c\vh [ZZ jedc i]Z

bond closing in August, 2020, it did not excuse Legacy indefinitely from paying that fee, 

and it did not allow Legacy to condition its payment obligations exclusively to its first having 

received the fee payment it had originally intended to receive as of the bond closing.  The 

force majeure clause imposed no specific duties on Icing to adjust its payment rights in any 

particular manner. Therefore, Icing was, in refusing to agree to the specific conditional 

delayed payment terms Legacy agreed to, performing in accordance with its own reasonable 

interpretation of the contract.  That cannot constitute an anticipatory breach. See Wells Fargo 

Bank, Nat'l Ass'n v. Superstition Commerce Park, L.L.C., Nos. 1 CA-CV 14-0339, 1 CA-

CV 14-0443, 2015 Ariz. App. Unpub. LEXIS 861, at *7-8 (App. June 30, 2015) (citing Snow 

v. W. Sav. & Loan Ass'n., 152 Ariz. 27, 32 (1986)). 
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Furthermore, the language of the Section 9 force majeure clause speaks to the Parties 

sXddeZgViS^c\T ^c \ddY [V^i] id gZhjbZ i]Z V[[ZXiZY KZgk^XZh Vh hddc Vh XdbbZgX^Vaan

possible to the extent commercially reasonable and with an equitable time, cost, and 

eZg[dgbVcXZ VY_jhibZcih [dg i]Z WZcZ[^i d[ Wdi] eVgi^Zh,t L]ZhZ iZgbh ZmegZhh i]Vi Icing was 

only required to accept that it would not be paid its fee until such time as it was commercially 

possible for Legacy to commence payments, and that Legacy would only be required to 

make commercially reasonable payment efforts with an equitable time and performance 

adjustment, taking into account what was necessary to benefit both of the Parties.      

The evidentiary record suggests that Legacy may have earned considerable income 

from which it might ]VkZ Y^hig^WjiZY bViZg^Va eVnbZcih id CX^c\vh [ZZ, L]Z [VXi i]Vi EZ\VXn

has not attempted to make any such payments, but ]Vh ^chiZVY YZ[ZcYZY CX^c\vh eVnbZci

demands with arguments that Icing is owed nothing, indicates that Legacy is in breach of its 

obligations under the Advisory Agreement.   

E. Icing Has Proven a Breach of the Implied Covenant of Good Faith and 
Fair Dealing.   

Every contract in Arizona implies an obligation on each party to take no actions that 

will prevent the other party from obtaining the reasonably expected benefit of their bargain.  

See, e.g., Rawlings v. Apodaca, 151 Ariz. 149, 153-54 (1986); Beaudry v. Ins. Co. of the W., 

203 Ariz. 86, 91 (App. 2002).  Here, the record shows Legacy attempted to use its discretion 

under the Section 9 force majeure clause to eliminate Icingvs fee payment rights, and did so 

through a contrived, post-hoc analysis that claimed Icing had not performed the obligations 

of the Advisory Agreement. Legacy first incorrectly asserted that the Section 9 terms 

allowed it to demand that Icing agree to condition and delay its fee payment.  Then, when 

Icing did not capitulate, Legacy falsely claimed that Icing had failed to perform and 

inaccurately reported to Ziegler for the prospective bond purchasers that Icing was owed no 

fees on closing of the bond offering.  Legacy then doubled down and asserted to Icing that 

it was, in fact, owed no fee.   
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But Legacyvs actions exceeded its authority under the force majeure clause, and also 

demonstrated bad faith by contriving a convenient failure of performance allegation that 

Legacyvs principals had, to that point, not believed.  This constitutes a violation of Legacyvs 

implied good faith obligations.   

III. The Arbitrator Must Decide How Much Icing is Owed, and How Much of that 
Amount is Past Due. 

A^kZc i]Z ;gW^igVidgvh [^cY^c\ i]Vi EZ\VXn ^h XdcigVXijVaan dbligated to pay Icing its 

fee, and that Legacy is already in breach of its payment obligations to some extent, the 

;gW^igVidg bjhi cZmi gZhdakZ8 '/( l]Vi CX^c\vh idiVa [ZZ Zci^iaZbZci ^h9 '0( ]dl bjX], if any, 

of that entitlement Legacy was contractually obligated to have paid by now; and (3) how 

much Legacy remains obligated to pay.  The following addresses each of those issues in 

turn. 

A. Icing is Not Entitled to Calculate its Fee Based on the Total Amount 
of Money Raised by the Bond Offerings.   

Icing contends that its 1% fee must be calculated against the total amount of funds 

raised by sale of the bonds in the two closed offerings. @dg CX^c\vh edh^i^dc id WZ XdggZXi* i]Z

IVgi^Zh bjhi ]VkZ ^ciZcYZY i]Z e]gVhZ sidiVa Xdhi d[ i]Z Igd_ZXi Vh egdk^YZY ^c i]Z

Developmeni @^cVcXZ Igd\gVbt, used in Section 3 of the Advisory Agreement, to mean the 

total amount paid by the bond purchasers over the two bond offerings.  The Arbitrator finds 

i]Vi CX^c\vh ^ciZgegZiVi^dc ^h cdi reasonable* VcY i]Vi CX^c\vh [ZZ h]djaY WZ XVaXjaViZY against 

the total construction cost of the Project as projected in the final closing memorandum for 

the first bond offering, and it should not include any monies raised in the second bond 

offering.   

First, the evidentiary record affirms there is hjWhiVci^Va VbW^\j^in ^c i]Z sidiVa Xdhi d[

i]Z Igd_ZXit e]gVhZ, L]Z VbW^\j^in ^h ZheZX^Vaan XVjhZY Wn i]Z V\gZZbZci ViiVX]^c\ i]Z

aVc\jV\Z sVh egdk^YZY ^c i]Z >ZkZadebZci @^cVcXZ Igd\gVbt id i]Z e]gVhZ sidiVa Xdhi d[ i]Z

Igd_ZXit* ZkZc i]dj\] i]Z iZgb s>ZkZadebZci @^cVcXZ Igd\gVbt ^h dcan YZ[^cZY ^c i]Z

Advisory Agreement by reference to an Exhibit B which was not actually attached to the 

executed agreement.     
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The ambiguity here encourages both sides to try and advocate for interpretations that 

most benefit them financially.  But the ambiguity does not render the Advisory Agreement 

void for a lack of a meeting of the minds on the fee calculation issue, as Legacy argues.    

Instead, so long as the contract is ambiguous and both Parties can offer conflicting 

gZVhdcVWaZ ^ciZgegZiVi^dch d[ i]Z iZgb sidiVa Igd_ZXi Xdhi Vh egdk^YZY ^c i]Z >ZkZadebZci

@^cVcXZ Igd\gVbt* i]Z Arbitrator is obligated to determine the reasonable expectations and 

intent of the Parties under that term, and may resort to extrinsic evidence to do so.  See Taylor 

v. State Farm Mut. Auto. Ins. Co., 175 Ariz. 148, 152, 154, 158-59 (1993) 'sAZcZgVaan* and 

in Arizona, a court will attempt to enforce a contract according to the parties' ^ciZci,t(9 Long 

v. City of Glendale, 208 Ariz. 319, 328, ¶ 28 (App. 2004) 'sIf the court finds that the writing 

is ureasonably susceptiblev to the interpretation suggested by the proponent of the extrinsic 

evidence then the court should admit the extrinsic evidence.t  (quoting Taylor, 175 Ariz. at 

155)).  Still, in construing the intent of the Parties here, the Arbitrator should interpret the 

contract sin such a way as to reconcile and give meaning to all of its terms, if reconciliation 

can be accomplished by way of reasonable interpretation.t Gfeller v. Scottsdale Vista N. 

Townhomes Ass'n, 193 Ariz. 52, P13 (App. 1998); see also Taylor, 175 Ariz. at 154; Shields 

v. Provident Life & Accident Ins. Co., No. 1 CA-CV 22-0057, 2022 Ariz. App. Unpub. LEXIS 

987, at *9 (Ct. App. Nov. 22, 2022) 'sIf the language is ambiguous, we must examine 

the whole transaction, giving ua reasonable and harmonious meaning and effect to all 

provisions,v rendering none meaningless.t(,

The Arbitrator considers the following analysis of the language in the Advisory 

Agreement, and the following extrinsic evidence, relevant to determining the IVgi^Zhv

reasonable expectations regarding the bZVc^c\ d[ sidiVa Igd_ZXi Xdhit jcYZg i]Z

compensation clause.   

1. CX^c\vh egdedhZY YZ[^c^i^dc d[ sidiVa Igd_ZXi Xdhit jhZh i]Z idiVa Vbdjci d[ [jcYh

paid by bocY ejgX]VhZgh Vh V egdmn [dg i]Z sXdhit d[ i]Z Igd_ZXi, There is a logical 

disconnect in that approach.  After all, a large amount of the capital raised from 

bond purchasers would be used to pay the costs of the financing, including to 

address debt service obligations and costs of issuing the bonds. These financing 
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costs would not inure directly to the benefit of the Project like investments made 

in construction services, materials, furnishing and equipment. So, as Legacy 

argues, Icing claims entitlement to collect a fee on amounts that were owed by the 

Project to cover the costs of financing.  Mr. Ploszajvs testimony admitted that 

Icingvs position would require payment to Icing of a percentage of someone elsevs 

fees.  [Arbitration Hearing Exhibit, Day 2, at 84:11-21]. It does not seem logical 

that the Parties reasonably expected the Project to be paying such fees on its 

financing costs and debts, as well as fees on capital obtained for direct Project 

development and construction expenses.   

2. The Parties obviously bZVci id i^Z i]Z iZgb sidiVa Igd_ZXi Xdhit id V XVaXjaVi^dc

provided in an extrinsic document r i]Z s>ZkZadebZci @^cVcXZ Igd\gVbt that was 

supposed to be attached as Exhibit B to the Advisory Agreement.  What the parties 

intended to use for Exhibit B was not clearly identified in the testimony and 

exhibits presented.  However, the Arbitrator did receive various other extrinsic 

documents concerning the same topic, and Mr. Ploszaj did variously suggest in 

testimony that the intended Exhibit B Development Finance Program might either 

be Arbitration Exhibit 113 (a Business Plan) or Arbitration Exhibit 114 (an 

Executive Summary to the Offering Memorandum for the first bond offering), or 

a combination of the two.  [Arbitration Hearing Transcript, Day 2, 19:7 r 20:3, 

94:3-10]. The Arbitrator believes that construing the Executive Summary 

YdXjbZcih VcY i]Z^g sIgd_ZXi >ZkZadebZci <jY\Zit iVWaZ Vh l]Vi lVh reasonably 

intended for Exhibit B is not only cons^hiZci l^i] Fg, IadhoV_vh iZhi^bdcn* Wji ^i

best harmonizes with the language of the rest of the Advisory Agreement.  Using 

aVc\jV\Z h^b^aVg id i]Z sIgd_ZXi >ZkZadebZci <jY\Zit i^iaZ ^c i]Z d[[Zg^c\

memoranda Executive Summary tables, the recitals to the Advisory Agreement 

YZ[^cZ i]Z sIgd_ZXit Vh si]Z YZkZadebZci d[ V bjai^-sports and entertainment park 

id WZ adXViZY dc aZVhZ]daY aVcY ^c FZhV* ;g^odcV,t SCompare Arbitration Hearing 

Exhibit 105 with Arbitration Hearing Exhibit 3, at 1]. The Executive Summary 

sIgd_ZXi >ZkZadebZci <jY\Zit iVWaZh ^cXajYZY bVcn Xdhih d[ YZkZadebZci*
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including construction costs, furniture, fixture and equipment costs, design and 

engineering costs, and pre-development costs. They did not, however, include 

various financing costs such as debt service obligations on the bonds, capitalized 

interest obligations, or costs of issuance of the bonds. [See, e.g., Arbitration 

Exhibits 105, 114].   

3. The Arbitrator received testimony and copies of deferral agreements indicating 

that others who claim similar entitlement to fees associated with the total project 

cost intend their fees to be limited to a percentage of the total capital expenditures 

for the Project, and not the total amount raised by the bond offerings. [See 

Arbitration Hearing Transcript, Day 2 (testimony of Doug Moss); Arbitration 

Exhibit 28].  This evidence was credible, and was not rebutted by Icing.  While 

i]Z iZhi^bdcn ^h cdi VadcZ hj[[^X^Zci id _jhi^[n V [^cY^c\ i]Vi i]Z sidiVa Igd_ZXi Xdhit

did not mean the total amount raised in the bond offerings, it provides 

supplemental, relevant extrinsic support for such an interpretation.3

4. The plain language of the Advisory Agreement does not contemplate more than 

dcZ hVaZ d[ WdcYh id l]^X] CX^c\vh [ZZ ldjaY gZaViZ, CchiZVY* the Recitals and 

Section / heZV` d[ sa XVe^iVa hdaji^dct VcY Section 1 gZfj^gZh eVnbZci sVi i]Z

earlier of the closing on the sale of the tax exempt or taxVWaZ WdcYh,t [Arbitration 

Hearing Exhibit 3, at 1, 2 (Sections 1 and 3) (emphasis added)].  This cuts against 

[^cY^c\ i]Vi i]Z IVgi^Zh gZVhdcVWan ZmeZXiZY i]Vi CX^c\vh [ZZ ldjaY WZ XVaXjaViZY

against any money raised by any future bond offerings, or the Project-related costs 

such monies were budgeted for.   

5. Moreover, Legacy notes that the majority of the funding raised in the second bond 

offering in June, 2021, was budgeted for repair and replacement costs and turf 

replacement expenses, and the Arbitrator heard testimony that such funds and 

their uses were not contemplated as part of the Project-related costs at the closing 

3   The Arbitrator considers the contracts and testimony of other persons or entities owed fees 
h^b^aVg id CX^c\vh bdgZ eZghjVh^kZ i]Vc Vcn iZhi^bdcn d[ hjeedhZY sXjhidbVgnt [ZZ
calculation practices Ms. Fellerhoff may have testified to.  L]ZgZ[dgZ* i]Z ;gW^igVidgvh VcVanh^h
Y^hgZ\VgYh Fh, @ZaaZg]d[[vh iZhi^bdcn,
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of the first bond offering.  [See Arbitration Hearing Transcript, Day 3, 61:20 r

62:1, 65:5-12, 80:1-25, 81:1-10]. Icing did not effectively rebut that evidence. 

Therefore, the express terms of the Advisory Agreement and the extrinsic facts 

demonstrating what Project-related costs the Parties contemplated when they 

ZmZXjiZY i]Vi V\gZZbZci aZVY i]Z ;gW^igVidg id XdcXajYZ i]Vi CX^c\vh [ZZ lVh cdi

intended to include any percentage of funds raised in the second (or any later) 

bond offerings.   

Given the foregoing, the Arbitrator finds that relevant terms of the Advisory 

Agreement, construed harmoniously, and relevant extrinsic evidence establishes that the 

IVgi^Zh id i]Z ;Yk^hdgn ;\gZZbZci gZVhdcVWan ZmeZXiZY VcY ^ciZcYZY i]Vi i]Z sidiVa Igd_ZXt 

Xdhit V\V^chi l]^X] CX^c\vh /% [ZZ ldjaY WZ VhhZhhZY ldjaY WZ i]dhZ Vbdjcih gV^hZY Wn i]Z

initial bond offering and budgeted for the construction and other development-related costs 

as defined in the offering documents, but that they would exclude the financing costs.   

Moreover, Mr. Ploszaj testified that his fee was contingent on the bond offering 

actually closing, and was subject to changes in the that might be made to the bond offering 

details up to closing.  [Arbitration Hearing Transcript, Day 2, at 52:1-8].  The final version 

of the total Project cost, defined using the foregoing analysis, is found in the Closing 

Memorandum for the first bond offering r Arbitration Exhibit 104.  The cost calculated there 

for the amount of the bond proceeds distributed to the sProject Fundt as opposed to the 

sCapitalized Interest Fundt, the sDebt Service Reserve Fundt, and the sCosts of Issuance 

Fundt, is $181,322,115.38 [Arbitration Exhibit 104, at LCI_000146; Arbitration Hearing 

Transcript, Day 2, at 188:5-22].  A 1% fee calculated against that number is $1,813,221.15.  

The Arbitrator finds that this fee amount - $1,813,221.15 r is consistent with the reasonable 

expectations and intent of the Parties under the Advisory Agreement.  Icing is entitled to 

payment of that fee per the terms of the Advisory Agreement. 

B. How Much is Past Due and How Much is Still Owed But Not Yet Due?

As noted above, just when Icing was or is entitled to payment of the foregoing fee is 

dependent on application of the principles under the force majeure clause at Section 9 of the 

Advisory Agreement. As found above, Icing was entitled under the terms of that clause to 
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have Legacy commence payments of the fees owed as soon as commercially possible and 

subject to commercially reasonable terms, including timing and cost terms, considering the 

mutual benefit of the Parties.   

To the extent it would have been commercially possible for Legacy to have made any 

commercially reasonable payments on the fee amount owed to Icing prior to the date of this 

decision, Legacy is in breach of its contractual obligations to Icing and all such amounts are 

past due and owing.  Icing would be entitled to a judgment for all such amounts, and the 

amount of its judgment would become immediately collectible against Legacy.  And, per the 

interest provisions of A.R.S. § 44-1201, Icing should be entitled to prejudgment interest on 

all such unpaid amounts accruing from the date they were due, as well as post-judgment 

interest once a judgment is entered against Legacy.   

As for those portions of the $1,813,221.15 fee Legacy could not have paid Icing to 

YViZ Veean^c\ i]Z sXdbbZgX^Vaan edhh^WaZt VcY sXdbbZgX^Vaan gZVhdcVWaZt standards of 

Section 9 of the Advisory Agreement, the Arbitrator finds that Legacy remains contractually 

obligated to pay such amounts in accordance with the terms of Section 9 when it becomes 

commercially possible for Legacy to pay such amounts applying commercially reasonable 

payment terms.   

The Arbitrator did not receive evidence from either Party from which he could 

determine just how much of the $1,813,221.15 fee, if any, Legacy should have paid Icing 

from its available financial resources by now, and how much Legacy is entitled (and 

required) to pay in the future.  This presents a challenge to the final resolution of this matter, 

as the Parties are entitled to know how much Legacy is in arrears as a result of its breach, 

and how much it remains obligated to pay as commercially reasonable circumstances and 

terms dictate.  To address this challenge, the Arbitrator hereby orders that the Parties, 

through counsel, appear for a status conference in this matter within the next ten (10) 

calendar days, to be set at a time mutually convenient to counsel and the Arbitrator.  The 

Parties shall be prepared to address procedures whereby the Parties can provide the 

Arbitrator appropriate supplemental evidence and briefing to answer the following 

questions: 
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1. Applying the standards under Section 9 of the Advisory Agreement, when did it 

first become commercially possible for Legacy to have commenced payments 

on the fee owed to Icing, and how much money could Legacy have provided 

Icing using commercially reasonable payment terms since that time? 

2. Given answers to the questions in 1 above, and applying the prejudgment 

interest rules at A.R.S. § 44-1201, what amount owed by Legacy to Icing for its  

fee is still not subject to payment until repayment is commercially possible for 

Legacy using commercially reasonable payment terms? 

3. Ch Vcn eVgin Zci^iaZY id Vc VlVgY d[ ViidgcZnhv [ZZh or costs of arbitration, and, if 

so, on what basis?   

The Arbitrator intends to use the evidence and legal answers provided to the foregoing 

fjZhi^dch id YZX^YZ ]dl bjX] d[ EZ\VXnvh YZWi id CX^c\ ^h XjggZcian ^c VggZVgh VcY h]djaY

form the basis of a final Arbitratorvs Award and money judgment for amounts past due, and 

how much of such debt should be declared in a final Arbitratorvs Award and judgment to be 

immediately due and owing in the future once it becomes commercially possible for Legacy 

to pay such amounts using commercially reasonable payment terms. The Arbitrator also 

intends to use the answers to such questions to decide whether either of the Parties is entitled 

id Vc VlVgY d[ ViidgcZnhv [ZZh dg Xdhih d[ VgW^igVi^dc, and to include that in a final Arbitratorvs 

Award that may be converted to a judgment.    

IV. Conclusion 

For the reasons set forth above, the Arbitrator finds that Claimant Icing has met its 

burden of proving that Respondent Legacy has breached its express contractual obligations 

to Icing under the Advisory Agreement by contesting its obligation to pay Icing its 1% fee, 

and its implied covenant of good faith and fair dealing by taking actions to challenge Icingvs 

entitlement to be paid its 1% fee, and by reporting to Ziegler and the bond purchasers that 

no advisory fees were legally due upon closing of the initial bond offering in August, 2020.  

Icing is entitled to entry of a final Arbitration Award declaring Icing entitled to enforce 

against Legacy its right to be paid a 1% fee, equaling $1,813,221.15, in accordance with the 

terms of the Advisory Agreement. And, if further proceedings establish that Legacy has 
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failed to pay amounts owed to Icing in connection with its 1% Advisory Agreement fee when 

it became commercially possible for Legacy to do so under commercially reasonable terms, 

then Icing shall further be entitled to a final Arbitration Award identifying the amounts past 

due and owing to Icing from Legacy, along with all prejudgment and post-judgment interest 

obligations thereon as provided by Arizona law. At this time, the Arbitrator is continuing 

these proceedings for completion of the exercise outlined above, at the conclusion of which 

the Arbitrator intends to issue an appropriate final Arbitration Award which will also address 

any entitlement of any party to attorneysv fees or costs.      

ARBITRATOR 

Date: December 12, 2022     /s/ William A. Richards        

William A. Richards 
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ARBITRATION PROCEEDING 

ICING INVESTMENT HOLDINGS, 
LLC, an Arizona Limited Liability 
Company, 

Claimant, 

vs. 

LEGACY CARES, INC., an Arizona 
company, 

Respondent.

In the Arbitration of Claims Raised in 
Maricopa County Case No. CV2021-003291 

ARBITR-=9;S< SUPPLEMENTAL 
DECISION  

(Arbitrator: William Richards) 

L]Z ;gW^igVidg ^hhjZY ]^h ^c^i^Va ;gW^igVidgvh >ZX^h^dc dc December 12, 2022, and 

requested thereafter that the Parties submit supplemental briefing on the following issues: 

1. Applying the standards under Section 9 of the Advisory Agreement, when did it 
[^ghi WZXdbZ XdbbZgX^Vaan edhh^WaZ [dg EZ\VXn =VgZh* CcX, 'sEZ\VXnt( id ]VkZ
commenced payments on the fee owed to Icing Investment Holdings, LLC 
'sCX^c\t(* VcY ]dl bjX] bdcZn XdjaY EZ\VXn ]VkZ provided Icing using 
commercially reasonable payment terms since that time?  

2. Given answers to the questions in 1 above, and applying the prejudgment interest 
rules at A.R.S. § 44-1201, what amount owed by Legacy to Icing for its fee is 
still not subject to payment until repayment is commercially possible for Legacy 
using commercially reasonable payment terms?  

3. Ch Vcn eVgin Zci^iaZY id Vc VlVgY d[ ViidgcZnhv [ZZh dg Xdhih d[ VgW^igVi^dc* VcY* ^[
so, on what basis?  

The Parties have submitted their supplemental briefs addressing the foregoing issues, 

VcY i]Z [daadl^c\ Y^hXjhh^dc ZmeaV^ch i]Z ;gW^igVidgvh [^cVa [^cY^c\h dc i]Z ^hhjZh Wg^Z[ZY,

I. How Much, If Any, of the $1,813,221.15 Fee of Claimant Icing Investment 
Holdings, LLC is Past Due and Owing? 

The Arbitrator found previously that Claimant Icing is entitled to a fee of 

$1,813,221.15 from Respondent Legacy per the terms of the Advisory Agreement dated 

February 19, 2020, but that the terms of the s@orce Majeuret clause at Section 9 of the 
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Advisory Agreement excused Legacy from paying that fee immediately upon closing of the 

tax exempt bonds sold to finance the Project contemplated by the Advisory Agreement.  

However, the Force Majeure clause specifically provides that Legacy and Icing would resume 

their contrVXijVa dWa^\Vi^dch sVh hddc Vh XdbbZgX^Vaan edhh^WaZ id i]Z ZmiZci XdbbZgX^Valy 

reasonable and with an equitable time, cost, and performance adjustments [sic] for the benefit 

d[ ZVX] d[ i]Z eVgi^Zh,t

Therefore, the Arbitrator must decide whether conditioch bV`^c\ ^i sXdbbZgX^Vaan

edhh^WaZt [dg EZ\VXn id eVn Vcn edgi^dc d[ CX^c\ [ZZ ]VkZ Zm^hiZY VcY* ^[ hd* l]Vi Vbdjcih d[

the fee it cdjaY ]VkZ WZZc sXdbbZgX^Vaan gZVhdcVWaZt [dg EZ\VXn id eVn, For if the facts 

^cY^XViZ ^i lVh* ^cYZZY* sXdbbZgX^Vaan edhh^WaZt [dg EZ\VXn id ]VkZ bVYZ hdbZ

sXdbbZgX^Vaan gZVhdcVWaZt eVnbZcih id CX^c\ ^c hVi^h[VXi^dc d[ ^ih [ZZ* ^i ^h jcY^hejiZY i]Vi

Legacy has never attempted to do so.  That failure to make any attempts to pay Icing after it 

WZXVbZ sXdbbZgX^Vaan edhh^WaZt [dg Eegacy to do so would constitute a breach of the 

Advisory Agreement, and, especially, a breach of the implied covenant of good faith and fair 

dealing for which damages can be recovered.     

Icing argues that the Arbitrator should declare the entire fee amount past due and 

owing, noting the evidence adduced at the arbitration hearing that any Covid-19-related 

delays had ended, the initial bond sale to which the Icing fee relates had been completed, and 

that Legacy itself received or paid large amounts of funds to various related parties.  The 

Arbitrator agrees that the conditions triggering the Force Majeure clause were virtually 

resolved with the closing of the first bond sale and the administrative actions that occurred 

thereafter by which various proceeds of the sale were divided, distributed to various funds, 

and made available for requisitioning by Legacy per the terms of the transaction documents.  

>ZX^Y^c\ l]Zc ^i WZXVbZ sXdbbZgX^Vaan edhh^WaZt [dg EZ\VXn id bV`Z sXdbbZgX^Vaan

gZVhdcVWaZt eVnbZcih id hiVgi hVi^h[n^c\ CX^c\vh [ZZ* ]dlZkZg* gZfj^gZh Vc ZmVb^cVi^dc d[ i]Z

funds that Legacy had arranged, both before and after the closing, to become available to or 

through it.   

The Arbitrator finds that the evidentiary record admitted through the Arbitration 
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Hearing and the post-hearing briefing of the Parties shows that Legacy had influence, 

responsibility and control over how various funds would be distributed after the closing, 

including the following: 

1. Legacy was entitled to requisition $1,200,000.00 on closing for reimbursement of 

Legacy Sports USA LLC for qualified pre-development costs incurred. Michael 

Baggett testified at the Arbitration Hearing that this amount lVh sYZY^XViZY id i]Z

reimbursement of Legacy for its costs that it had incurred .  . . [r]eimbursements of 

costs to do whatever Legacy wanted to do with it and Legacy paid back the 

^ckZhidg* eV^Y i]Z gZhi d[ ^i WVX` id i]Z ^ckZhidg l]d ]VY ^ckZhiZY ^c i]Z egd_ZXi,t

[Arbitration Hearing Transcript, Day 2, at 122:20 r 123:6]. According to the 

deposition of Ms. Cho @ZaaZg]d[[* i]Z s^ckZhidgt gZ[ZgZcXZY Wn Fg, <V\\Zii VeeZVgh

to have been Randy Miller [See JZhedcYZcivh ;gW^igVi^dc ?m]^W^i /.7* Vi 1785-21]; 

2. After closing Legacy began paying its President, Doug Moss, some $350,000.00 

per year, which was modified to $245,000.00 per year starting in approximately 

August, 2022; and 

3. Legacy has been paying some $102,500.00 per month to Legacy Sports USA LLC 

for salaries of Chad Miller ($40,000.00/month) and Randy Miller 

($40,000.00/month), and for a monthly retainer to Michael Baggett 

($22,500.00/month) since closing.  

4. Legacy was entitled to receive from the Trustee payment of some $3,128,272.50 

[dg ^hhjVcXZ ZmeZchZh VhhdX^ViZY l^i] X]Vg\Zh d[ i]Z ;R C>;* X]Vg\Zh d[ ^hhjZgvh

XdjchZa* WdcY XdjchZa* LgjhiZZvh XdjchZa* ejgX]VhZgvh XdjchZa* jcYZglg^iZgvh

printing, and other associated expenses [See JZhedcYZcivh Arbitration Exhibit 104, 

at LCI_000147].   Michael Baggett testified he obtained $150,000.00 after closing, 

which corresponds to an amount listed on the Final Closing Memo as payment to 

s<dggdlZgvh XdjchZat, SSee, id.].  That Final Closing Memo listed Legacy as the 

s<dggdlZg,t SSee, id., at LCI_000145].  So, Legacy had arranged to pay, and did 

pay, Mr. Baggett $150,000.00 after closing as a creditor of Legacy.    
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Legacy argues that at no time since the first bond sale closing has Legacy ever been 

VWaZ id eVn Vcn Vbdjcih id CX^c\, <ji EZ\VXnvh Vg\jbZci gZhih dc i]Z [daadl^c\ ad\^X8 '/(

EZ\VXnvh dcan gZkZcjZ XdbZh [gdb Y^hig^Wji^dch d[ WdcY hVaZ egdXZZYh [gdb i]Z LgjhiZZ9 '0(

the documents governing the use of the bond proceeds, including the Indenture of Trust, the 

Loan Agreement, the Management Agreement, the Deposit Control Agreement, the 

EZVhZ]daY >ZZY d[ Lgjhi* VcY di]Zg igVchVXi^dcVa YdXjbZcih 'i]Z s<dcY >dXjbZciht(* forbid 

distribution from the Trustee of any of the bond proceeds or revenues from the operations of 

<Zaa <Vc` IVg` 'i]Z sIVg`t( outside of limited, defined purposes and require applications 

confirming that any distributions requested fall within such defined purposes; and (3) the 

eVnbZci d[ CX^c\vh [ZZ ^h cdi dcZ d[ i]Z ejgedhZh [dg l]^X] the Bond Documents have allowed 

distributions from the bond proceeds and revenues received from operations of the Park.   

EZ\VXnvh Vg\jbZcih VgZ jceZghjVh^kZ [dg ild gZVhdch, @^ghi* Ccing is correct that it is 

not a party to the Bond Documents, and therefore not subject directly to any of their terms. 

Also, Legacy points to nothing in the Advisory Agreement that tied any condition of payment 

[dg CX^c\vh [ZZ id i]Z [^cVa aVc\jV\Z dg deZgVi^dc d[ i]Z <dcY >dXjbZcih, Based on the 

testimony at the arbitration hearing, and the language of the Advisory Agreement, the 

;gW^igVidg [^cYh i]Vi i]Z eVgi^Zh id i]Z ;Yk^hdgn ;\gZZbZci Y^Y cdi ^ciZcY id a^b^i CX^c\vh g^\]i

to payment to amounts that could be released directly to Icing pursuant to the Bond 

Documents.  

Second, EZ\VXnvh logic resting entirely on the terms of the Bond Documents might be 

more convincing if Legacy had identified any terms in those Bond Documents that have 

expressly prohibited Legacy from using funds i]Z LgjhiZZ ]Vh eV^Y ^c gZhedchZ id EZ\VXnvh

valid distribution claims to satisfy any particular debts of Legacy.  But Legacy has made no 

such arguments, and identified no such limitations in the Bond Documents.   

Instead, it appears clear that Legacy operates like many non-profit and for-profit 

entities. It has agreed to pay XZgiV^c [^cVcX^Va dWa^\Vi^dch* l]^X] ^cXajYZ CX^c\vh [ZZ* i]Z

$150,000.00 pre-closing legal fee claim of Mr. Baggett, the monthly charges of Legacy Sports 

USA LLC, including the ongoing, monthly salary claims of Randy Miller and Chad Miller, 
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the monthly retainer obligation of Legacy Sports USA LLC to Mr. Bagget, and also the 

ongoing salary commitments Legacy has made to Mr. Moss. And like other non-profits 

sometimes do, Legacy committed itself to debts in excess of its revenues. In such cases, where 

the entity is over-committed, it has options for trying to remedy that condition. Those include 

working with creditors to make debt adjustments like the voluntary suspensions of claims, 

waiver of claims, or settling of favorable, delayed repayment terms. Available debt 

adjustment options may also include arranging deferrals of executive compensation to allow 

Legacy to prioritize repayment of large creditors.      

The express terms of the Section 9 Force Majeure clause of the Advisory Agreement 

required Legacy to investigate and execute upon such options wherever reasonable. The 

clause stated, in pertinent part, i]Vi s[i]n the event of a force majeure event described in this 

Section that affects the ability of either party to perform under this Agreement, the Parties 

agree to cooperate in good faith to resume the affected Services as soon as commercially 

edhh^WaZ id i]Z ZmiZci XdbbZgX^Vaan gZVhdcVWaZ , , ,,t1 The facts demonstrate it was both 

commercially possible and commercially reasonable for Legacy to have commenced 

eVnbZcih dc CX^c\vh [ZZ Vh hddc Vh EZ\VXn hiVgiZY requisitioning and receiving funds from 

the Trustee.   

For example, Legacy received some $1.2 million on closing to reimburse certain pre-

development costs of Legacy Sports USA LLC.  Legacy has not offered any legal reason 

why, having found a way to incur $1.2 million in pre-closing debt obligations in support of a 

bond sale that was contingent and might never have happened, it could not thereafter attempt 

to make financial arrangements that would allow it to use some or all of such amounts, 

aZ\^i^bViZan eV^Y id EZ\VXn* id hVi^h[n CX^c\vh [ZZ g^\]i, ;ahd* EZ\VXn ]Vh VeeVgZcian made 

or authorized payments to allow Mr. Moss, Mr. Chad Miller, Mr. Randy Miller, and Mr. 

1   As previously found by the Arbitrator, Icing had performed all services required to earn 
^ih /% [ZZ Wn i]Z i^bZ i]Z [^ghi WdcY hVaZ XadhZY, L]ZgZ[dgZ* i]Z shZgk^XZt i]Z @dgXZ FV_Zjre 
XaVjhZ gZfj^gZY id WZ gZhjbZY i]gdj\] \ddY [V^i] XddeZgVi^kZ Z[[dgih lVh EZ\VXnvh gZijgc
obligation to pay Icing its fee.   
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Baggett to receive hundreds of thousands of dollars after the closing. Legacy has not offered 

any legal reason why Legacy could not have entered into agreements whereby these 

individuals (including its own President) authorized a deferral of their compensation from the 

funds Legacy receives, allowing Legacy to pay Icing installments on its fee from such 

amounts.  The Arbitration record indicates that Legacy has instead decided to forego even 

investigating such options and favored other creditors like Legacy Sports USA LLC (which 

Legacy has agreed to reimburse for the salaries of Messrs. Randy Miller and Chad Miller, 

and the sretainert of Mr. Baggett), and Mr. Moss over Icing.  Legacy was required by its 

KZXi^dc 7 s\ddY [V^i]t dWa^\Vi^dc id XddeZgViZ VcY gZhjbZ eZg[dgbVcXZ d[ ^ih payment duties 

to Icing under the Advisory Agreement when Legacy knew it would be able to obtain revenue.  

Its failure to have commenced any efforts to try and retain funds and pay Icing once it started 

receiving revenues from the bond Trustee is a contractual breach. 

The Arbitrator also [^cYh i]Vi EZ\VXnvh dWa^\Vi^dc id YZkZade VcY higjXijgZ

arrangements by which it could free up revenues to use for payment of Icing, wherever 

possible, was at least part of EZ\VXnvh implied duty of good faith and dealing under the 

Advisory Agreement. By failing to attempt to utilize revenues Legacy could requisition and 

was receiving to fulfill its fee payment obligation to Icing, Legacy denied Icing the benefits 

of its bargain under the Advisory Agreement. ;\V^c* sSVTll contracts as a matter of law 

include the implied duties of good faith and fair dealing, and contract damages are available 

for their breach.t United Dairymen of Ariz. v. Schugg, 212 Ariz. 133, 137-38 (App. 2006) 

(citing Wells Fargo Bank v. Ariz. Laborers, Teamsters & Cement Masons Local No. 395 

Pension Trust Fund, 201 Ariz. 474, 490-91, PP 59-60, 38 P.3d 12, 28-29 (2002); Rawlings v. 

Apodaca, 151 Ariz. 149, 153-54, 726 P.2d 565, 569-70 (1986); Enyart v. Transamerica Ins. 

Co., 195 Ariz. 71, 76, 985 P.2d 556, 561 (App. 1998)). Moreover, sSVT party can breach the 

implied covenant of good faith and fair dealing without breaching an express provision of the 

underlying contract.t Id. (citing Beaudry v. Ins. Co. of the West, 203 Ariz. 86, 91, P18, 50 

P.3d 836, 841 (App. 2002) (quoting Wells Fargo Bank, 201 Ariz. at 491, P64, 38 P.3d at 29)).  

EZ\VXnvh failure to even attempt to develop options whereby it could satisfy part, or all, of 
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CX^c\vh fee, despite receiving millions in revenues for various business purposes since the 

closing of the first bond sale, constitutes a breach of the covenant of good faith and fair 

dealing implied in the Advisory Agreement.   

The Arbitrator is not ruling that any particular re-arrangements of EZ\VXnvh debt 

obligations were required, and the Arbitrator acknowledges that such re-arrangement might 

require careful legal documentation and structure to ensure they gave the Trustee no 

justification for withholding distributions requested by Legacy. However, the Arbitrator finds 

that Icing has proven, by a preponderance of the evidence, that it was commercially possible 

for Legacy to commence some material payments to Icing not long after closing, and that 

using commercially reasonable paths could have allowed Legacy to have repaid Icing by now 

had Legacy simply tried. This is especially so because Legacy has been paying substantial 

amounts to persons intimately involved with the Project who have close ties or former ties to 

Legacy and who would have had incentive to cooperate with Legacy and maximize its ability 

to pay its debt to Icing. The Arbitrator is justified in finding that CX^c\vh entire fee debt of 

$1,813,221.15 is now past due and owing per the terms of the Advisory Agreement.  

Moreover, the Arbitrator finds that given EZ\VXnvh violation of its implied obligations of good 

faith and fair dealing, Icing has been damaged, and that the reasonable amount of damage is 

the amount Icing would have received had Legacy complied with its obligation, 

$1,813,221.15. 

II. Interest. 

Icing claims entitlement to prejudgment interest on its unpaid fee at 10% per annum 

starting September 1, 2020.  Icing asserts its claim is a liquidated amount to which A.R.S. § 

44-1201 applies, and that it is owed $427,224.64 in prejudgment interest. Icing further claims 

post-judgment interest on its unpaid fee amount should be awarded at a rate of 8.5% per 

annum commencing January 9, 2023.2

2 CX^c\vh hjeeaZbZcial brief uses the date of January 9, 2022, for commencement of the post-
judgment interest, but that is an oWk^djh ined \^kZc CX^c\vh gZ[ZgZcXZ id i]Z edhi-judgment 
interest accruing after the Arbitrator enters his final award.   
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Legacy contends that no prejudgment interest can be awarded because any amount due 

Icing is unliquidated, citing .LKPWI Townhouses E. Unit One ,OOWK v. Brockbank, 152 Ariz. 

537, 540, 733 P.2d 1120, 1123 (App. 1986), and because no amounts are past due and owing 

to Icing.   

The ;gW^igVidgvh decision above undermines EZ\VXnvh second argument. As to 

EZ\VXnvh first argument, a party is entitled to prejudgment interest as a matter of right, and 

not a matter of discretion, on a liquidated claim, but not if the eVginvh claim is unliquidated.  

Ariz. Feeds v. S. Pac. Transp. Co., 21 Ariz. App. 346, 355, 519 P.2d 199, 208 (1974) 

'sPrejudgment interest is not allowed on unliquidated claims.t(9 Suciu, v. Amfac Distrib. 

Corp., 138 Ariz. 514, 520-21, 675 P.2d 1333, 1339-40 (App. 1983) (citing Banner Realty, 

Inc. v. Turek, 113 Ariz. 62, 546 P.2d 798 (1976)). Claims that were capable of precise 

mathematical computation before litigation are considered liquidated.  See, id.; Suciu 138 

Ariz. at 520-21, 675 P.2d at 1339-40 'sThe claim is liquidated if the evidence furnishes data 

which, if believed, make it possible to compute the amount with exactness without reliance 

upon opinion or discretion.t (citing Costanzo v. Stewart Title & Trust of Phoenix, 23 Ariz. 

App. 313, 533 P.2d 73 (1975)). All others are unliquidated. 

The existence of a difference between the amount of damages claimed and the amount 

awarded does not preclude the award of prejudgment interest; in other words, it does not 

make the claim sjca^fj^YViZYt. Suciu 138 Ariz. at 520-21, 675 P.2d at 1339-40 (citing 

Coleman Engineering Co. v. North American Aviation, Inc., 65 Cal.2d 396, 420 P.2d 713, 55 

Cal.Rptr. 1 (1966); Overland Machined Products, Inc. v. Swingline, Inc., 263 Cal.App.2d 

642, 69 Cal.Rptr. 852 (1968); Homes & Sons Construction Co., Inc. v. Bolo Corp., 22 

Ariz.App. 303, 526 P.2d 1258 (1974)).  Nor does the existence of a dispute between a debtor 

and creditor about how much is actually due and owing. See, Homes & Son Constr. Co., 22 

Ariz. App. at 306, 526 P.2d at 1261 'sMere differences of opinion as to the amount due does 

not preclude prejudgment interest since disputes as to liability itself does not 

preclude interest.t(
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The Arbitrator has found that Icing is entitled to collect a fee of $1,813,221.15 from 

Legacy. That is an amount calculated using the 1% fee rate in the Advisory Agreement, 

bjai^ea^ZY V\V^chi i]Z WdcY egdXZZYh Vhh^\cZY id i]Z sIgd_ZXi @jcYt [dg i]Z <Zaa <Vc` IVg`

project upon closing of the bond sale.  There is no doubt this is a liquidated amount capable 

of precise determination using data that was available to Legacy. The fact that Icing 

demanded a higher fee than the Arbitrator has determined was earned, and that Legacy 

disputed the fee amount, does not render the amount owed to Icing unliquidated. 

L]Z bdgZ Y^[[^Xjai fjZhi^dc ]ZgZ ^h l]Zc YdZh CX^c\vh Zci^iaZbZci id egZjudgment 

^ciZgZhi XdbbZcXZ: A^kZc i]Z ;gW^igVidgvh [^cY^c\ i]Vi CX^c\ lVh cdi dlZY i]Z [ZZ precisely 

sVi i]Z , , , Xadh^c\ d[ i]Z SWdcYT hVaZt Vs stated in Section 3 of the Advisory Agreement,  

CX^c\vh gZfjZhi id XdbbZcXZ prejudgment interest on the entire $1,813,221.15 fee 

immediately on September 1, 2020 is not justified.  Nevertheless, the Arbitrator finds here 

that the amounts Legacy either received, or had arranged to be paid, shortly after the closing 

triggered payment obligations under the Force Majeure clause because amounts were 

commercially possible and commercially reasonable to pay.  For instance, the record reflects 

that Legacy had agreed that Legacy Sports USA LLC should be paid $1.2 million for 

reimbursement of squalified pre-development costst (which were really mostly personal 

debts of Randy Miller) through a requisition that would be submitted by Legacy, and had 

agreed to pay Mr. Baggett some $150,000.00 as part of another requisition Legacy would 

make post-closing.  [See Arbitration Exhibit 104, at Bates No. LCI_000147].  And, the record 

reflects that Legacy began paying its President, Mr. Moss, over $29,166.00 per month shortly 

after closing, and began paying amounts to Legacy Sports USA Inc. that allowed Randy 

Miller, Chad Miller and Michael Baggett to receive, collectively, some $102,500.00 per 

month.  These facts indicate that just by using one-half the amount Legacy had arranged to 

pay Legacy Sports USA LLC for pre-development costs and Mr. Baggett for pre-closing 

attorneysv fees (which would equal, together, some $675,000.00), and then just one-half the 

amounts paid for salaries or retainer amounts to Messrs. Randy and Chad Miller, Moss and 

Baggett for the first year after closing (which would equal $702,500.00, collectively), Legacy 
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could have arranged for payment of Icing of some $1,377,500.00 of its $1,813,221.15 fee by 

September 1, 2021, and then the $435,721.15 balance could have been paid using just one-

half the amounts being paid to Messrs. Moss, Randy Miller and Chad Miller, and Baggett in 

under four more months, so that the entire fee balance was repaid by approximately January 

1, 2022.  Thus, January 2, 2022 is a reasonable starting point to assume the 1% fee to Icing 

of $1,813,221.15 was fully due and owing and accruing prejudgment interest.   

Icing correctly contends that the prejudgment interest rate on the amount owed to Icing 

is 10%.  A.R.S. § 44-1201(A)(2). Given the analysis provided above, the Arbitrator finds that 

it is appropriate to commence prejudgment interest on January 2, 2022.  The prejudgment 

interest on the $1,813,221.15 owed to Icing therefore equals $184,799.52 as of this 8th day of 

January, 2023.  

The Arbitrator agrees with Icingvs calculation of the post-judgment interest rate 

applicable here.  It is 8.5% per annum per A.R.S. § 44-1201(B) and Federal Reserve statistical 

release H.15 in effect at the time of this decision.   

III. -NNKLJCRMS Fees and Costs. 

Icing contends it is the prevailing party, that it is entitled to an award of ViidgcZnhv fees 

in accordance with A.R.S. § 12-341.01, and that it is entitled to an award of arbitration costs 

pursuant to A.R.S. § 12-341.  Icing also seeks to have the Arbitrator award all the Arbitratorvs 

fees against Legacy. 

Legacy contends that Icing cannot be awarded attorneysv fees because A.R.S. § 12-

341.01 does not contemplate awarding any fees in an arbitration, which is not an sactiont to 

which the statute applies.  Legacy cites as support WB, The Bldg. Co., 227 Ariz. 302, 312 ¶ 

29 (App. 2011) (sWBt). Legacyvs argument, however, implicitly acknowledges that the 

decision in WB considered only whether attorneysv fees could be awarded in an arbitration 

matter governed by A.R.S. § 12-1510 where the parties had not contractually agreed such 

fees could be awarded. The Arbitrator finds that this matter is instead governed by the Arizona 

Revised Uniform Arbitration Act, whose applicable statutory section is A.R.S. § 12-3021.   
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The language of A.R.S. § 12-3021 is materially different from the language in A.R.S. 

§ 12-1510, and that material difference has led the Arizona courts to recognize a fees award 

under A.R.S. § 12-341.01 can be made in a case like this one.  Section 12-1510 states:  

sUnless otherwise provided in the agreement to arbitrate, the arbitrators' expenses and fees, 

together with other expenses, not including counsel fees, incurred in the conduct of the 

arbitration, shall be paid as provided in the award.t (emphasis added).  The Court of Appeals 

in WB recognized that the arbitration statute created a sgeneral prohibition on fees.t  So, a 

fee award under A.R.S. § 12-341.01 could only be made if that statute itself authorized 

attorneysv fees awards in arbitration actions.  WB, 227 Ariz. at 311-12.  

The Revised Act section, 12-3201(B) states instead:  sAn arbitrator may award 

reasonable attorney fees and other reasonable expenses of arbitration only if that award is 

authorized by law in a civil action involving the same claim or by the agreement of the 

parties to the arbitration proceeding.t (emphasis added).  Thus, the statute in play here 

specifically authorizes, rather than prohibits, attorneysv [ZZh VlVgYh, with the caveat being a 

similar award must be sVji]dg^oZY Wn law in a civil action involving the same claim.t L]Z

Arizona Court of Appeals has ruled that s§ 12-3021(B) grants an arbitrator the same power 

the superior court has to award fees in a civil action.t RS Indus. v. Candrian, 240 Ariz. 132, 

135, 377 P.3d 329, 332 (App. 2016).  And, the Arizona Supreme Court recently affirmed that 

in a case where the arbitrating parties cannot rely upon an attorneysv fees clause in the 

arbitration agreement, sArizona law would allow a prevailing party to recover uall costs 

expended or incurred therein unless otherwise provided by law.v A.R.S. § 12-341.t Rizzio v. 

Surpass Senior Living LLC, 251 Ariz. 413, 420, 492 P.3d 1031, 1038 (2021).  If an arbitrator 

in a case like this one can invoke the expense award powers under A.R.S. § 12-341, they can 

logically also invoke the attorneysv fees award powers under A.R.S. § 12-341.01 when the 

case, like this one, is subject to A.R.S. § 12-3021(B).   

Of course, to consider awarding fees to Icing, the Arbitrator must first find Icing to be 

the sprevailingt or shjXXZhh[jat party.  Legacy contends that Icing is not the prevailing party, 

as it did not prevail on the full amount of its claim, and Legacy prevailed on its argument that 
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the Force Majeure clause of the Advisory Agreement applied and excused strict compliance 

with the Advisory Agreementvs payment terms.   

However, Legacy overlooks that its arbitration position actually asked the Arbitrator 

to find that Icing had not performed its obligations under the Advisory Agreement and was 

entitled to no fee whatsoever.  Legacy also argued that Icing was not entitled to any payment 

of a fee until the conditions arise under which other fee claimants who expressly agreed to 

defer their fees can be paid.  The Arbitrator has found that because Icing never agreed to defer 

its fees, Icing need not await such conditions before it is entitled to be paid.  Therefore, the 

Arbitrator finds that, faced with a contracting partner who argued in its legal filings that Icing 

was not entitled to payment of its fee, Icing had no choice but to litigate.  And, in the end, 

Icing prevailed on its primary objective r proving its entitlement to be paid a fee under the 

Advisory Agreement.  Therefore, Icing is the prevailing party.       

Next, to determine whether a prevailing party is entitled to attorneys' fees and costs 

under A.R.S. § 12-341.01, the Arbitrator must sconsider the following factors: (1) the merits 

of the claim or defense presented by the unsuccessful party; (2) whether the litigation could 

have been avoided or settled, and whether the successful party's efforts uwere completely 

superfluous in achieving the resultv; (3) whether assessing attorneys' fees uagainst the 

unsuccessful party would cause an extreme hardshipv; (4) whether the successful party 

prevailed on all the relief sought; (5) the novelty of the legal questions presented and whether 

the claims or defenses had been previously adjudicated in Arizona; and (6) whether an award 

of attorneys' fees uwould discourage other parties with tenable claims or defenses from 

litigating or defending legitimate contract issues out of fear of incurring liabilityv for fees.t

Haese v. Stewart Title Guar. Co., No. CV-10-01687-PHX-SRB, 2014 U.S. Dist. LEXIS 

200306, at *3-4 (D. Ariz. Jan. 7, 2014) (citing Associated Indem. Corp. v. Warner, 143 Ariz. 

567, 694 P.2d 1181, 1184 (Ariz. 1985)). No one factor is determinative, and the determination 

of whether to award fees is shighly discretionaryt. Wilcox v. Waldman, 154 Ariz. 532, 744 

P.2d 444, 450 (App. 1987); Hall v. Read Dev., Inc., 229 Ariz. 277, 274 P.3d 1211, 1213 (App. 

2012). 
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Again, the Arbitrator finds that Icing was forced to litigate by Legacyvs actions and 

positions.  And, Icing prevailed substantially on the primary dispute r whether it was entitled 

to a fee.  Icing obviously pursued meritorious claims, and Icingvs counsel proved able at 

overcoming colorable defenses that were well presented by Legacyvs counsel. Icing would 

not have prevailed without the professional assistance of its attorneys. There are no hardships, 

or policy concerns regarding discouragement of future defenses of contract claims implicated 

by an award of attorneysv fees to Icing.  Therefore, the Arbitrator finds Icing entitled to an 

award of reasonable attorneysv fees. 

The remaining question on fees, then, is how high an award is justified.  Icing first 

posits that it should be awarded the full value of its contingent fee.  The Arbitrator disagrees.  

First, the contingent amount represents a premium on the sgZVhdcVWaZ [ZZht that were actually 

incurred. This does not mean that the contingent fee amount is not reasonable as far as 

contingent fees go.  A premium fee is certainly allowed under Arizona law and the Rules of 

Professional Responsibility. See, In re Swartz, 141 Ariz. 266, 272, 686 P.2d 1236, 1242 

(1984).  And, the Arbitrator believes that the efforts demonstrated by CX^c\vh counsel would 

justify the contingent fee amount if Icing were to challenge it as inappropriate. Nevertheless, 

the Arbitrator finds that the sgZVhdcVWaZ attorney [ZZht awardable per 12-341.01(A) in this 

case are more appropriately determined from the actual fee records of Icingvs counsel, 

documenting the legal services efforts actually incurred.   

As to those records, there appear to be some potential issues with CX^c\vh time entries.  

First, it appears that some entries may violate certain precepts of Arizona law applied to 

claims under A.R.S. § 12-341.01. For example, Arizona standards for time entry generally 

discourage sWadX` W^aa^c\t, See, e.g., Fieber v. Weisner (In re Estate of Farrell), No. 1 CA-

CV 18-0305, 2019 Ariz. App. Unpub. LEXIS 635, at *4-5 (App. May 30, 2019).  The Arizona 

Code of Judicial Administration provides that: sUnless otherwise ordered by the court, . . 

. '[b]lock billing' is not permitted." Ariz. Code of Jud. Admin. ("CJA") § 3-303(D)(2)(c).  This 

is consistent with the long-standing Arizona rule that sthe fee application must be in sufficient 

detail to enable the court to assess the reasonableness of the time incurred.t Schweiger v. 
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China Doll Rest., Inc., 138 Ariz. 183, 188, 673 P.2d 927 (App. 1983). This does not mean 

that the Arbitrator must reject all block billing entries.  Fieber, 2019 Ariz. App. Unpub. 

LEXIS 635, at 4-5. But the Arbitrator must review each entry of block billing to assess 

whether they each provided ssufficient detailt to establish that the time/fees recorded are 

sreasonablet.  See, Guardianship of Sleeth, 226 Ariz. 171, 178, ¶ 34 (2010).  

As for the ssufficient detailt standard, the Arbitrator notes further concerns with some 

of Icingvs counselvs time entries.  For instance the time entries include numerous generalized 

entries noting only s[p]repare for arbitrationt, or swork on arbitrationt or swork on 

arbitration of claims.t  Many of these entries record substantial blocks of time covering hours 

of work. While the Arbitrator can reasonably envision the types of efforts involved in 

preparing for the arbitration hearing shortly before the hearing commenced, time entries 

further out bearing such generalized statements can be difficult to resolve.   

Also, while counselvs fee declaration did state that the hourly rate charged for the 

attorneys and paralegals whose time appears on Icingvs counselvs requested fees was 

scommensurate with his/her experience and skill and in line with fees charged for similar 

litigation matters, the Arbitrator did not receive any details regarding the respective years of 

practice, areas or examples of experience, or other background or skills of the attorneys and 

paralegals listed.  This makes it impossible for the Arbitrator to fully assess whether the fee 

rates being charged are, in fact, commensurate with the attorneysv or paralegalsv skills and 

fees charged by similarly experienced personnel in the Phoenix metropolitan area market.  

As for Icingvh application for award of expenses of litigation, the Arbitrator is again 

bound by the express requirements of A.R.S. § 12-3021(B), which, in a contract case like this 

one, necessarily incorporates A.R.S. § 12-341 for purposes of cost or expense awards.  Rizzio, 

251 Ariz. at 420, 492 P.3d at 1038. Given that restriction, there appear to be entries in Icingvs 

Expenses spreadsheet that are not recoverable under the limitations imposed through A.R.S. 

§ 12-341 and A.R.S. § 12-342.   

The Arbitrator has also considered Icingvs request that the Arbitrator award all the 

costs and fees of the Arbitrator against Legacy.  The Arbitrator retains discretion to determine 
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whether to award the Arbitratorvs fees against one Party, or whether to split them between 

the Parties as the Parties had originally agreed to pay them.  In this case, the Arbitrator has 

decided that Legacy should be ordered to cover three-fourths of the Arbitratorvs fees.  While 

Icing is clearly the prevailing party, Icingvs insistence on a much higher fee recovery than the 

Arbitrator found justified by the facts and the Advisory Agreement contributed to the dispute 

that required resolution by arbitration. Also, the Arbitrator finds that Legacy asserted its 

defenses in good faith.  Therefore, in the final Arbitration Award, the Arbitrator will include 

a provision that provides that Legacy will be required to pay three fourths of the Arbitratorvs 

fees.   

Given the foregoing, and the fact that Legacy has not had an opportunity to object to 

or otherwise provide argument regarding the attorneysv fees application submitted by Icing, 

the Arbitrator is ordering the following: 

1. That Icing may submit, no later than 5 p.m. on Monday, January 9, 2023, details 

concerning the years of practice, experience, skills and other background of its 

attorneys and paralegals to support its claims that the hourly rates charged for them 

are commensurate with their skills and experience and the rates charged by 

similarly skilled and experienced attorneys in the relevant market.  Icing shall NOT 

file any amendments to its time entries, which shall stand as submitted.  

2. That Legacy has until 5 p.m., Friday, January 13, 2023, to submit any objections it 

has to the fee application filed by Icing.  Legacyvs filing, if any, shall not exceed 5 

pages, exclusive of any additional exhibits Legacy desires to file to clearly 

illuminate any objections it has to the fee entries in Icingvs application.  Unless 

otherwise ordered after motion and good cause shown, Icing shall not file a reply.

3. That Legacy has until 5 p.m., Friday, January 13, 2023, to submit any objections it 

has to the application for award of costs/expenses of litigation filed by Icing.  The 

objections shall not exceed 5 pages.  They may combined with Legacyvs objections 

to Icingvs attorneysv fees application.    
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IV. Decision. 

The Arbitrator finds that Icing has proven, by a preponderance of the evidence, that 

the fee amount of $1,813,221.15 is fully due and owing to Icing, and Icing is entitled to 

immediate payment thereof. 

The Arbitrator further finds that Icing is owed prejudgment interest on its unpaid fee 

amount in the amount of $184,799.52 through Sunday, January 8, 2023. This amount will be 

properly adjusted for the passage of additional time before entry of the final Arbitratorvs 

Award. 

The Arbitrator finds Icing shall be entitled to recover post-judgment interest at the rate 

of 8.5% per annum.   

The Arbitrator shall award Icing one-half of its half of the Arbitratorvs fees in this 

matter.   

The Arbitrator intends to award reasonable attorneysv fees to Icing based on a proper 

analysis of the time and fee entries submitted by Icing with its fee application after review of 

any objections made by Legacy per the timeline set forth above.   

The Arbitrator intends to award to Icing those costs/expenses that would be allowable 

in a judicial proceeding pursuant to A.R.S. § 12-341 after submission by Legacy of any 

objections to Icingvs costs/expenses application and review thereof.   

ARBITRATOR 

Date: January 8, 2023     /s/ William A. Richards        

William A. Richards 


